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LORD LYNDHURST. 


JoHN StncLeTon Copiey, Lord Lyndhurst, ex-Chancellor 
of England, was born in this city in 1772. The family is 
of Irish origin, his grandfather having removed from Lim- 
erick to America early in the last century. His father, the 
well known painter, was born in Boston in 1737, and 
married a daughter of Richard Clarke, Esq. At the com- 
mencement of the Revolution he was absent in Italy, and 
being a loyalist in his sympathies, he settled with his fam- 
ily in England, where he died in 1819. Lord Lyndhurst’s 
mother survived her husband some years; sufficiently long, 
we believe, to see her son seated upon the woolsack. 

The younger Copley was educated at Cambridge, where 
he was a student of Trinity College, and graduated as 
second wrangler in 1794. He was afterwards a Fellow of 
the University. Deciding upon the law as his profession, 
he commenced his studies in the manner so strenuously 
recommended by old English practitioners, — by entering 
as a pupil the chambers of a special pleader, and so becom- 
ing initiated into all the mysteries of that science.* He 
was called to the bar at the Middle Temple, in 1804, and 


*“ There are but two sure roads,” said the late Baron Alderson, “ to success at 
the bar, — special pleading and a miracle. I preferred special pleading.” In conse- 
quence of the many changes in English practice, which have occurred during the 
last twenty years, this class is now nearly extinct. 
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joined the Midland Circuit. His career opened under 
many disadvantages, and his brilliant success proved his 
great intellectual endowments. Within a very few years, 
he not only attained an honorable position upon the circuit ; 
but at Westminster Hall, where he had to compete with 
all the legal talent of the kingdom, he very early gained a 
very large practice; and in 1813 he was made a sergeant- 
at-law. 

His reputation as an advocate was very great. He pos- 
sessed all the advantages calculated to insure success at 
Nisi Prius. His keen sagacity promptly detected and baf- 
fled the plans and intentions of opposing counsel; while as 
an orator, Scarlett and Brougham only, among his fellow 
barristers, were worthy of comparison with him. A hand- 
some person, an imposing presence, a command of detail 
and power of narration which made the most complicated 
chain of facts clear and interesting to the simplest mind, a 
voice full of melody and music, and a soothing, insinuating 
manner, — of itself almost irresistible, — united to make 
him the delight of juries, and frequently carried the verdict 
against a strong preponderance of evidence and a weighty 
charge from the bench. “ By turns,” says a biographer, 
“candid and sophistical, always plausible and winning, he 
stole at once upon the mind and the affections: no jury of 
frank-hearted Englishmen could long resist the stream of 
limpid eloquence which flowed steadily and strongly on.” 
Before the court he occupied a position no less eminent. 
Throwing aside alt affectation and display of rhetoric, his 
style was terse and straightforward, his arguments lumi- 
nous and logical, and his citations, whether for authority or 
illustration, were always made with admirable skill. Prob- 
ably the English bar has never been adorned, at any other 
period, with so many practitioners distinguished for pro- 
found learning; and among these Sergeant Copley occupied, 
although not the highest, a very high rank. 

Close application to his profession, for many years kept 
Mr. Copley apart from public affairs. His political views, 
however, at this time were those of an extreme liberal. He 
seems early to have had his eye upon political and judicial 
distinction ; a prospect which the seeming permanence of the 
Tory government of the Earl of Liverpool —particularly so 
long as Lord Eldon sat upon the woolsack, and dispensed the 
legal patronage —made very far distant to Whig barristers. 
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Then, judicial appointments were not distributed in Eng- 






land solely upon merit and independently of. party connec- ey 
tions, of which we have within the present year seen such i 
honorable instances.* This must have been very apparent ia 






to a man of Copley’s wonderful foresight; but whether, as 
his old associates declared, it was the cause of his sudden 3 
conversion to conservatism, it is not necessary to consider. i! 
A great change at this time came over his political views. 
He had hitherto, both in the debating societies at the 
Temple, and among his companions, attacked the ministers 
in no measured terms; and his unusual discretion on one 
occasion now caused much surprise. The troubles in the 
manufacturing districts had been not only suppressed with 
a disgraceful severity, but followed by a series of prose- 
cutions; and in June, 1817, among others, James Watson, 
a surgeon, was arraigned before the Court of King’s Bench, 
upon an indictment for high treason. Sergeant Copley f° 
and Mr. (afterwards Sir Charles) Wetherell appeared as 
counsel for the prisoner, who, after a long and sharply 
contested trial, was acquitted, notwithstanding a strong i 
charge from Lord Ellenborongh. The great ability which : 

















Copley displayed on this occasion arrested the attention 
of the government; but what most astonished his acquaint- 






ances was the unwonted caution in expression of opinion, o 
and the moderation towards the prosecution which the i 





leading counsel for the defence evinced throughout a most 
trying and difficult political cause, and under circumstances 
which would have justified very different treatment. The ie 
ministers were not slow in securing to themselves so prom- xi 
ising aman. Sergeant Copley was returned to the House , 
of Commons for the government borough of Yarmouth, in i 
the Isle of Wight, and at once took a place among the a 
leaders of that Assembly. His services were richly re- ; 
warded; in 1818 he was appointed Chief Justice of Ches- 
ter, and a year later made Solicitor General. 

It was in this important office, that Sir John Copley was 
first brought prominently before the public. In the dis- 
charge of its duties, both in the Commons and in the court, 
he made himself invaluable to the government and dis- 


















*In January last, Lord Palmerston sclected Sir Cresswell Cresswell, on 4 
ative, who formerly defeated him in the representation of Liverpool, to be che ‘oe t W 
judge of the Courts of Probate and of Divorce and Matrimonial Causes; filling the 

vacancy in the Common Pleas with Mr. Byles, also a Conservative. Within a few 

weeks, Mr. Hugh Hill, a Whig barrister, has been appointed by Lord Derby a 

judge of the Court of hing’s Bench 
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played powers of the very highest order. His manage- 
ment of the, prosecution of the Cato Street conspira- 
tors was especially admired ; when he tempered the 
unpleasant duty which his official position imposed upon 
him, with a humanity and a moderation very different 
from that which unfortunate prisoners had received from 
his predecessors. He was about this time engaged in 
another cause, where his position was a singularly la- 
borious and difficult one,—the trial of Queen Caroline 
before the House of Lords; or, rather, the hearing before 
that body upon the bill for depriving the Queen of all her 
rights and dignities as Consort of the King, and for dissolv- 
ing the marriage between them. The intense interest 
which was felt in the result; the general sympathy enter- 
tained for one who was considered a cruelly persecuted 
woman; the tribunal before which the cause was heard, and 
the splendid array of counsel on either side, have combined 
to make this one of the most memorable events in English 
history. Brougham, Denman, Lushington, Tindal, John Wil- 
liams, and Wilde,—all of whom have since distinguished them- 
selves upon the bench,—conducted the defence. To oppose 
these, Sir John Copley was regarded as the main support 
of the government; for although only the second law officer 
of the Crown, his far superior abilities made him much 
more valuable to the prosecution than the Attorney Gen- 
eral, Sir Robert Gifford. Both spoke in reply to Brougham ; 
and the English custom for the junior counsel, when he 
takes part in the argument to the jury, to follow instead of 
precede his leader —a custom which has more than once 
saved a sinking cause,*— gave the Solicitor General the 
close. The ministry, however, were obliged to abandon 
the measure, thus leaving the victory with Brougham. 

In 1824, Sir John Copley succeeded Sir Robert Gifford 
as Attorney General ; and two years later, when the 
death of the same person caused a vacancy in that office, 
he became Master of the Rolls. As the law then was, he 
could still retain his seat in the House of Commons, where, 
conjointly with Lord Palmerston, he represented the Uni- 
versity of Cambridge. The appointment of Mr. Canning 
to be Prime Minister, in April, 1827, broke up the Liver- 

* As in the trial of Lord George Gordon for high treason, in 1781, where Kenyon 
and Erskine were retained for the defence. When Kenyon closed, the case was re- 


garded as lost, till Erskine’s splendid effort restored the fortunes of the day and obtained 
an acquittal. See Campbell’s Lives of the Chief Justices, Vol. LI. p. 17. 
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pool administration, which had existed since 1812, and was 
also marked, by the retirement of the Earl of Eldon from 
the Chancellorship, after twenty years of continued service. 
That venerable peer seems hardly to have supposed that 
any Tory would dare to be his successor, and was shocked 
at the alacrity with which his former protégé, the Master 
of the Rolls, to whom Mr. Canning offered it, accepted the 
Great Seal. Sir John Copley took his seat as Chancellor 
in Lincoln’s Inn Hall on the 30th of April, and three days 
later he was raised to the peerage as “ Baron Lyndhurst of 
Lyndhurst in the County of Southampton.” 

To the first judicial position in the kingdom, by virtue of 
which he took precedence of the greatest hereditary peers, 
Lord Lyndhurst had succeeded almost solely by the force 
of his ability and sagacity. His elevation caused general 
satisfaction; for with the country Eldon had always been 
unpopular; his arbitrary disposition and stubborn opposi- 
tion to all reform made his departure from office to be 
viewed with pleasure rather than with regret, and it was ex- 
pected, from Lyndhurst’s early liberalism, and from his 
sitting in the Cabinet with Canning, Huskisson and Palmer- 
ston, that he would prove a reforming and progressive 
minister. The breach already begun between him and his 
predecessor, rapidly widened, especially when in the suc- 
ceeding ministry of the Duke of Wellington — which Eldon, 
to his surprise, was not invited to join—he suddenly be- 
came a convert to the cause of Catholic Emancipation, and 
aided greatly in passing the act of 1829. Sharp words in the 
debates passed between the two peers. The Chancellor 
hinted very intelligibly that his “noble and learned friend — 
venerable alike for his age and his past services,” — had 
become antiquated, and was not suited for the spirit of the 
age. The Earl, who was foremost in opposition, retorted 
by charging the occupant of the woolsack with sacrificing 
principle for the sake of office; and begged that in the 
future he would not apply to him the word “ friend.”* But 
a few weeks before he became Chancellor, Copley delivered 
a powerful and elaborate oration in the Commons, against 
concession to the Catholics, which raised him high in the 
favor of the Protestant party. 


* Although parliamentary etiquette formerly confined the use of this term between 
Heer so of the same party, ap exception had always been made by judges and 
rristers 
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Lord Lyndhurst continued Chancellor until the autumn 
of 1830, when, with the Tories, he gave way to,the Whigs ; 
and was succeeded by Lord Brougham. On the death of Sir 
William Alexander, in January, 1831, he asked for and ob- 
tained from the new Premier, Earl Grey, the appointment 
to the place of Chief Baron of the Court of Exchequer ; 
the only instance we remember of a lawyer who has held 
the Great Seal accepting an inferior judgeship. Lord 
Lyndhurst’s pecuniary embarrassments were probably his 
principal reason for taking such an extraordinary step as to 
ask it from the chief of a hostile party. He had always lived 
up to the limits of his professional and official incomes, and 
the law by which ex-chancellors are pensioned was not 
enacted until 1835. While Chancellor, Lord Lyndhurst 
had introduced and carried some important legal reforms, 
and he now presided over the Court of Exchequer ina 
manner worthy of his great abilities and wide-spread fame. 

In the House of Lords, Lyndhurst fully sustained his 
reputation as an orator. His style, modified to suit the 
fastidious tastes of his audience, still preserved its most 
eminent characteristics; the graceful, fascinating delivery, 
the terse, almost laconic, mode of reasoning, and the sar- 
casm which had been so much dreaded at the bar and in the 
House of Commons. The most memorable occasion upon 
which he exerted himself, was on the motion for the second 
reading of the Reform Bill. The debate had lasted several 
days, and seventy peers had addressed the House, when 
upon the eve of division Brougham and Lyndhurst made 
the great closing arguments. In that assembly, composed 
of nobles who had received their honors down from the 
Plantagenets, of statesmen who had guided the destinies of 
the empire, of jurists whose decisions are accepted as law 
in two hemispheres— filled with names immortalized in the 
cabinet, in the senate, and oa the battle-field, — the posts 
of honor had been given to these two men, who by their 
overwhelming talents had risen from the ranks of the 
people, and had each attained in turn the topmost pinnacle 
of their profession. Warm friends in private life, in public 
they had been almost invariably antagonists, and at the bar 
and before the House of which they were now the orna- 
ments, had alternated as victors. While ministers and 
ex-ministers followed, they now conducted a contest in its 
importance the greatest in England since the revolution of 
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1688, — the Whigs led by the Lord Chancellor, the Tories 
marshalled under the Lord Chief Baron. Brougham deliy- 
ered one of his most magnificent efforts, in which, reviewing 
the entire debate, he rained upon the opposition a torrent 
of scorn and invective, and closed with a peroration only 
to be forgotten when the English language ceases to be 
spoken. Lyndhurst replied in a speech less elaborate, but 
displaying almost equal power in reasoning; while the cool, 
passionless delivery of the orator made his sarcasm surer 
in its aim and more festering in the wound. 

In the ministry of Sir Robert Peel, from December, 1834, 
to April, 1835, Lord Lyndhurst was a second time Chancel- 
lor. During the six ensuing years, while Lord Melbourne 
was Prime Minister, he was the life and soul of the active 
opposition carried on against the government. Brilliant 
as was Lord Lyndhurst’s career throughout this period, when 
on every occasion he brought the whole weight of his great 
intellectual endowments to bear upon the Ministry, it is one 
rather within the province of the political biographer than 
ours to narrate. Galled by exclusion from office, the Conser- 
vatives in both Houses too frequently displayed a bitterness 
seldom witnessed in Parliamentary warfare, while their 
great leader sometimes almost stooped from the character 
of the statesman to that of the political gladiator. The 
best known of all his speeches is his scathing review of the 
session of 1836, published under the name of the “Summary 
of the Session,” which passed through thirty editions, and 
is always spoken of as having produced a marvellous effect 
upon the crowded audience that listened to it. The phil- 
ippie against O’Connell is hardly less celebrated.* 

With the return of the Conservatives to power, in 1841, 
Lord Lyndhurst for the third time became Chancellor, 
holding the Great Seal until 1846. As his years and honors 
increased, his tone greatly moderated. He spoke less fre- 
quently in the House of Lords, and he confined his atten- 
tion more to the limits of professional subjects. Nor did 
he with his retirement from office return to political war- 
fare; he treated the measures of government with more 
regard to their intrinsic merits than to party feeling, and 


* The agitator was present in the gallery at the time, and is said to have turned pale 
with rage asthe contemptuous, scorching sarcasms of the orator gy upon him. 
We believe it was in this speech that Lord Lyndhurst spoke of the Irish nation as 
‘aliens in race — aliens in religion;” a remark which called forth Shiel’s celebrated 
reply in the House of Commons. 
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it has been during this last portion of his life that he has 
gained the esteem of all, irrespective of former political 
differences. This is the position which at the age of eighty- 
six he still adorns, looked up to by statesmen and _ poli- 
ticians of all shades, as an oracle whose opinions seldom 
fail to color their action on every question of public inter- 
est. The weapons which he had wielded so formidably in 
former days against the Whigs, he directed during the late 
war against those nations whom he regarded as the enemies 
of his country; and his speeches on the conduct of the 
three northern powers will compare for eloquence with any 
of his earlier orations; while the fact that in Austria, 
Russia, and Prussia, even the portrait of their author was 
proscribed, is a sufficient indication of their influence upon 
the Continent. Of the three, his speech upon the policy of 
Prussia is the most remarkable. He reviewed her history 
from her foundation to the present day, charged her with 
having originated the dismemberment of Poland, analyzed 
the character of every sovereign of the House of Bran- 
denburgh, from Frederick the Great to the present king; 
winding up with a biography of the latter by no means 
flattering. . 

Lord Lyndhurst has this year beheld the success of a 
measure in which he has taken a very deep interest, and 
in behalf of which he has delivered some of his ablest 
speeches — the admission of Jews to Parliament. If we 
have rightly understood him, his lordship has maintained, 
in opposition to Lords Campbell and St. Leonards, and the 
written opinions of the law officers of several govern- 
ments, that there was no law to exclude Jews from Parlia- 
ment; that by a proper interpretation of past statutes, 
they would have been legally admitted at any time, since 
the Catholic Emancipation Act of 1829. Last spring he 
powerfully supported the bill as it had passed the Com- 
mons, but afterwards assented, in order to settle the 
question, to the compromise recently effected, by which 
either House may, by resolution, seat members of the 
Jewish persuasion, notwithstanding the acts supposed to 
forbid it. 

Lately he has expressed opinions upon the right of visit, 
which have attracted much attention. On the 26th of 
July, in putting a question to the Earl of Malmsbury, the 
Secretary of State for Foreign Affairs, upon the subject, 
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he contended that Great Britain could renounce no such 
right as the right to visit foreign vessels in time of peace, 
because no such right had ever existed. a 

He said: “ The first proposition which I take is this: That 
in no writer on international law has that right ever been as- ; 
serted; and in the next place, that there is no decision 
of any court of justice having jurisdiction to decide such f 
questions, in which that right has ever been admitted. | " 
wish in this assertion to fortify myself by some authorities ; d 
and I cannot quote a higher or a better authority than that 
of Lord Stowell, who states, distinctly, that no such right 
has ever been asserted by any competent authority.” 

And after quoting from Lord Stowell and Mr. Wheaton, he 
continued: “It has been agitated long between this coun- 
try on the one side, and America on the other. The emi- 
nent jurist on the other side of the water, (Mr. Wheaton,) 
makes his statement and assertion; our corresponding au- 
thority, on this side of the water, makes his assertion; 
and those assertions directly and distinctly agree. For 
myself, my Lords, I have never been able to discover 
any principle of law or reason on which that right could ‘ 
be supported.” } 

He also cited Judge Story in support of this view. It 
may be well to remark that Lord Lyndhurst, as Chancellor, 
was a member and legal adviser of the cabinet, when Lord 
Aberdeen defended the right in its mildest form. But the 
latter seems then to have consulted and acted upon the 
opinion of Dr. Lushington. The views of the latter, how- 
ever, so far as they relate to the legal principles, were not ‘il 
very different from those expressed by Lord Lyndhurst. x 

“ Throughout his entire public life,” says the Law Mag- 3 
azine, “ Lord Lyndhurst has, at the bar or in the senate, in a 
open debate or secret intrigue, been carrying on a struggle a 
for personal promotion. . . . . It has always been 
his policy to offer no offence to any party, while at the 
same time he gave substantial assistance to that party from 
which he might most reasonably hope for promotion. 
Without this glimpse into his soul, his conduct would some- 
times be quite unfathomable. In the earlier period of his 
career he was a trading politician, and business flowed in 
upon him in consequence of the very large amount. of intel- 
lectual capital and professional credit upon which his specu- 
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lations rested; both were worthy of the stakes at risk— 
the liberal salaries and high dignities which were to be lost 
or won. Hence life has been to him, as it were, a great 
game at chess. Parties or individuals were his pawns; or, 
to change the figure from the player to the piece, knights 
and bishops were in jeopardy when the rook started forth 
to sweep the board.” This picture is drawn by one who is 
evidently Lord Lyndhurst’s admirer; how truthful it is, we 
need not stop to inquire. 

The man with whom Lord Lyndhurst is generally com- 
pared is his friend and former rival, Lord Brougham. The 
similarity in their career, their present extreme age and 
remarkable activity, their public rivalry and lasting private 
friendship, their many services, and their position as almost 
the last survivors of a past generation which can never be 
forgotten, have all been dilated upon, and in England, 
where both are regarded with so much reverence, have 
never failed to inspire interest. But the contrast which 
may be drawn between them is as striking as the compari- 
son. Brougham, when at the bar, excelled in attack; 
Lyndhurst, in defence. The former, by his indignation and 
scorn, could blanch the cheek of tyrannical prosecutors, 
and so great was his vehemence and passion that he would 
force a verdict from juries against all the powerful influ- 
ence which government and court could bring to bear upon 
them; the latter fascinated them by his manner, moved their 
pity by his eloquence, and was thus suecessful where the other 
would often have suffered a defeat. While in defending suc- 
cessfully the most difficult political causes, he could, as we 
have seen, gain favor with the Ministry which instituted 
them. Brougham’s triumphs have been those of a giant, 
while Copley’s resembled rather those of a magician. 
Nothing which Lyndhurst has produced can bear compari- 
son with Brougham’s greatest efforts, either in the forum 
or the senate, and still less can he lay claim to that versa- 
tility of intellect which has made the latter equally famous 
as statesman, advocate, philosopher, and philanthropist. But 
he has always evinced more foresight and more practicabil- 
ity, and his speeches have been more uniformly powerful. 
Brougham’s disinterestedness is proverbial, and his career, 
though marred by eccentricities, has been nobly consistent. 
Lyndhurst has belonged to every party, and seems never to 
have lost sight of his own aggrandizement. 
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In 1840 Lord Lyndhurst was elected High Steward of 
the University of Cambridge, an honorable office which, 
like the corresponding one at Oxford, is usually bestowed 
upon some peer belonging to the legal profession; among 
his predecessors he can name Somers, Hardwicke, and the 
younger William Pitt. As ex-Chancellor, he enjoys the 
customary pension of £5000, which, independently of his 
many services in the past, he fully earns by his assiduous 
attendance upon the House of Lords, both in its legislative 
session and when it sits as a Court of Appeals. 

In private life Lord Lyndhurst is said to shine quite as 
much as in public stations; and his courtly manners and 
cultivated mind have ever made him a distinguished orna- 
ment of London society. He has been twice married; 
first, in 1819, to the widow of Colonel Thomas, an officer 
who fell at Waterloo. She died in 1834. He married 
secondly, in 1837, the present Lady Lyndhurst, the daughter 
of Lewis Goldsmith, Esq. Two daughters and a son who 
died in childhood have been the issue of the first marriage, 
and a daughter of the last. As the peerage is limited to 
his heirs male, it will therefore become extinct upon his 
death. 





Circuit Court of the United States. Massachusetts District. 
May Term, 1851. 


Tue United Srates v. 58,850 Cigars. 


Under § 68 of the Collection Act of 1799, 1 Sts. at Large, 677, the con- 
cealment of goods which works a forfeiture need not be with the concur- 
rence, knowledge, or consent of the owner or consignee. 

Such forfeiture may be enforced before the time has passed for the owner 
to enter the goods. A subsequent offer within such time to enter them, 
cannot affect the forfeiture, though made as soon as the owner was 
aware of their arrival. 


Tuis was a libel of information founded on the sixty- 
eighth section of the Collection Act of 1799, 1 Sts. at Large, 
677. The District Court decreed a forfeiture, and thie 
claimants appealed. In this court certain facts were 
agreed, as follows: 

The bark Medora, Capt. Robey, of Portland, Maine, 
arrived in the harbor of Boston, from Havana, on the 11th 
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of December, 1854, and her manifest was on that day pro- 
duced to the boarding-officer, and endorsed by him. The 
vessel was reported at the Custom House by the master, on 
the 12th of December, 1854, and the usual oath taken by 
the master. The vessel was loaded with molasses, con- 
signed to R. C. Hooper, of Boston, and had also on board 
the cigars in controversy, to wit, 58,850 cigars, which were 
not on the manifest. There was also another lot of cigars, 
to wit, seven thousand, entered on the manifest, shipped 
by Cabarga, consigned to the master, Robey; and an ullage 
thousand entered as ship’s stores. 
On the said 12th day of December, William W. Parker, 
Assistant Deputy Surveyor, Thomas P. Wilson, an aid to 
the Revenue, with a boarding-officer and a boatman, went 
on board the vessel, — still lying in the stream, about a 
mile anda half from the wharf,—and made search, sus- 
pecting that cigars were concealed on board. The cigars 
mentioned in the information, were found separate from 
the residue of the cargo, in the following manner: The offi- 
cers in search took up the floor of the lower cabin, in doing 
which they were obliged first to remove a wash-sink, which 
was fastened to the floor, and some other heavy articles. 
After taking up two or three of the boards composing the 
floor of the cabin, they discovered a double flooring, about 
a foot apart, between which and the upper flooring, they 
found four boxes of cigars, containing five hundred cigars 
in each box. The upper flooring was not nailed down; it 
rested on timbers. No trap-door or scuttle led to the 
place where these cigars were found, and the only way to 
get to them was to take up the floor of the lower cabin, as 
was done. The officers continued the search. On each 
side of the cabin, between the last berth and the bulkhead 
that divided the cabin and hold, was a door leading into a 
closet, the floor of the closet being even with the cabin 
floor. The door of the closet was not fastened. In one of 
these closets, piled up on the floor, were the boxes which 
contained the seven thousand cigars that were entered on 
the manifest, and the ullage thousand entered as ship’s 
stores. These boxes were in open sight, and there was no 
appearance of any thing being concealed or deposited be- 
hind them. The partition of each closet was made of 
boards, painted, and matched together, and to all appear- 
ance were permanent partitions. On removing the floor 
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in these closets, which was a rough flooring, and taking 
down the partitions, the officers discovered and took out, in 
boxes, fifty-eight thousand eight hundred and fifty cigars, 
about equally divided in number in each of the places last 
mentioned. There was no access to these places behind 
the partitions, either by door, window, slide, or otherwise ; 
but on removing the floor and partitions, a space was dis- 
covered, extending under the deck of the vessel, and in 
these spaces on each side of the vessel, said cigars were 
found, in boxes of different sizes, with Spanish brands. The 
two closets were large enough to have held all the cigars 
which were found on board, without putting any behind the 
partitions. The officers seized the cigars found as above, 
and they are the same described in the information, and no 
duties have been paid on them. 

The manifest was dated December 2, 1854. 

The cigars were shipped on board of the Medora, No- 
vember, 1854, at Havana, for Boston, by Antonio Cabarga, 
a merchant at Havana, and were sent by him to Albert W. 
Porter, for his account, and that of T. G. Mitchell. They 
were all shipped to A. W. Porter as the consignee, by 
orders from A. W. Porter and T. G. Mitchell, in Portland, 
to Cabarga, who was paid for the cigars partly by R. 
Morrison & Co., at Havana, for said Porter, and partly by 
proceeds of sales of goods that A. W. Thayer had sent out 
to Havana in the Medora. They were paid for before 
the Medora sailed. 

Edwin Parker, of Boston, a commission merchant, had 
been requested by S. W. Porter, of Portland, who was the 
principal owner of the bark, before her arrival, to take care 
of her when she arrived, on account of the captain being 
intemperate. Upon learning the fact of her arrival, he 
made immediate efforts to find the captain, but did not find 
him until the 14thof December. He then found him enfee- 
bled in body and mind, intoxicated, and incompetent for 
business. Said Parker took charge of the vessel, went to 
the Custom House on the said fourteenth day of Decem- 
ber, and found that the cigars of the claimants were not on 
the manifest; and as their agent, and the agent of the cap- 
tain, offered to amend the manifest, and to make a post or 
amended entry, and to pay the duties thereon — which 
offer was refused by the collector. Said Parker had not 
then received any invoice or bill of lading of the cigars. 
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Afterwards he did receive the papers hereunto appended, 
marked A. 

On the 18th of December, the molasses was entered by 
the consignee thereof, after which the unlading of the cargo 
was begun. 

The cigars seized were appraised at $1,690.95. 


A. 
Memorandum of Cigars put on board the bark: Medora, for account of 
A. W. Porter, Esq. 


20 M Esmeraldas, London size, a $18, ‘ ° : - $360.00 
10 M Crisols, “ “« a$ié6, ‘ ° ‘ : 160.00 
10 M Corona, Seconds, a $25, : : : : 250.00 
10 M Corona, ‘Thirds, a $20, . : : ‘ 200.00 
Export Duties and Boat Hire, : : . ° : , 38.50 


$1,008.50 

——a 

10M Rio Hondo, Thirds, a $14, ; ; ; . $140.00 
6 M La Marina, a $20, ? , ‘ ‘ 120.00 
6 M Infancia, a $17, ; ; ‘ , 102.00 
Export Duties and Boat Hire, ; - , ; , 17.00 


$379.00 


Curtis, J. The objection made at the bar to the decree 
of the District Court is that when these goods were seized 
the time had not arrived for the claimants to enter them; 
that it did not appear they were in any way connected 
with the concealment of the goods, or intended to defraud 
the revenue; and that in point of fact, their agent offered to 
enter and pay the duties on the goods, as soon as he was 
aware of their arrival. And it is urged that it was not the 
purpose of Congress, nor required by the true construction 
of the section in question, to inflict a forfeiture upon an 
owner who was innocent of any fraud, and had not been 
guilty even of any laches. 

The sixty-eighth section of the Collection Act, on which 
the libel is founded, provides that “ Every collector, &c., 
shall have full power and authority to enter any ship or 
vessel in which they shall have reason to suspect any 
goods, wares, or merchandise, subject to any duty, are con- 
cealed; and therein to search for, seize, and secure any 
such goods, wares, and merchandise; and all such goods, 
wares, and merchandise, on which the duties shall not have 
been paid, or secured to be paid, shall be forfeited.” 
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It has been decided that the concealment here spoken of 
is a withdrawal of the goods from public view, on account 
of their being subject ry duties, or from some fraudulent 
motive. United States vy. 1,250 Chests of Tea, 12 Wheat. 498. 
The question is, ae such withdrawal must be by the 
owner or consignee, or by his procurement, or with his 
concurrence. 

So to hold would be to require what the language of the 
act does not require. That makes the forfeiture depend 
solely on the concealment of goods on which the duties 
have not been paid or secured, without regard to the per- 
son by whom the concealment was practised. Nor are the 
subject-matter of the law, and the mischief it was designed 
to prevent, such as to call for a construction which would 
render the act or concurrence of the owner or consignee 
necessary. That subject-matter is a concealment of duti- 
able goods, with intent to avoid payment of the legal duties 
thereon, or some other fraudulent intent. Whether this be 
done by the master alone, or by him in combination with 
the consignee, the revenue is endangered. Congress might 
have provided that the forfeiture should not be inflicted 
unless the time had passed for the consignee to make entry 
ofthem. But this would have put it in the power of the 
consignee to avail of the concealment, and smuggle the 
goods, if opportunity should offer, after arrival, and before 
the expiration of the fifteen days allowed for their entry ; 
and to enter them, and escape all punishment, if he should 
find he could not profit by the concealment. In other 
words, it would not have punished the mere concealment, 
which it was the manifest purpose of this section to pre- 
vent. So far from providing that there must not only be a 
concealment, but the time must have arrived for the con- 
signee to act, this section sets up a different standard. It 
requires, to escape a forfeiture on account of concealment, 
that the duties should have been actually paid, or secured 
to be paid. Nothing short of this is sufficient; and this is 
inconsistent with the construction contended for by the 
claimants, when they insist that it is enough that the time 
had not arrived to enter the goods. 

The argument derived from the alleged injus stice of pun- 
ishing the owner of the property for an act which he neither 
practised nor consented to, has been often addressed to the 
courts of the United States in similar cases, but has never 
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induced them to insert in a law a substantive requirement 
which it did not contain. 

It was pressed on Chief Justice Marshall in The United 
States v. The Little Charles, 1 Brock. 354, which was a libel 
for a forfeiture under the embargo laws. The answer he 
made was: “ This is not a proceeding against the owner; 
it is a proceeding against the vessel, for an offence com- 
mitted by the vessel; which is not the less an offence, and 
does not the less subject her to forfeiture, because it was 
committed without the authority and against the will of the 
owner.” So in the case of the Malek Adhel, 2 How. 233, 
which was a libel to enforce a forfeiture on account of 
piratical aggression, the question was made whether the 
innocence of the owners could withdraw the ship from the 
penalty of confiscation under the act of Congress: and, 
upon the ground that the act made no exception whether the 
aggression be with or without the coéperation of the owner; 
and that it was not uncommon, in cases under the revenue 
and other laws, to treat the acts of the master and crew as 
binding the interest of the owner, it was held that no codp- 
eration by him need be shown. And though in that case 
the cargo was held exempt, it was because the act did not, 
by its terms, exact its forfeiture. (See also the other cases 
therein referred to.) 

Revenue laws should be so construed as effectually to 
prevent the mischief which they were designed to prohibit. 
Taylor v. The United States, 3 How. 197. To require the 
coiperation of the owner in concealing the property to be 
shown, would leave a wide opening for fraud. No doubt 
cases of hardship may possibly occur; but they are pro- 
vided for by the power to remit the forfeiture, lodged with 
the Secretary of the Treasury. 

I think I ought to say further, that in this particular case, 
though the consignees may be entirely innocent, yet in the 
actual state of the proofs before me, the burthen of proof 
is upon them, and they have failed to support that burthen. 
Under the seventy-first section of the Collection Act, where 
probable cause for the prosecution is shown to the court, 
the burthen is on the claimant. Here the goods were not 
only found concealed under such circumstances as tended 
very strongly to show an intention to evade payment of 
duties, but they were imported without any invoice, bill of 
lading, or consular certificate, the absence of which directly 
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implicates the owners of the goods, and} affords a strong 
prima facie case of an intent to smuggle them, and this case | 
is not met by evidence on their part. ‘ 
The decree of the District Court is affirmed with costs. 4 
B. F. Hallett, for the United States. 

J. A. Andrew, contra. 









W. H. Forman v. Cuas. H. Peaster. 





The plaintiff entered into a contract with T. & Co. for the transportation 
of iron from Wales to the United States, in pursuance of which, T. & 
Co. employed coasting vessels to bring it from Wales to Liverpool, 
where it was transshipped on board their packets for Boston. Held, y 
that the “ period of exportation” at which the market value was to be : 
ascertained, under the act of 1851, was the time when the goods left 
Liverpool for the United States. 

Grant v. Peaslee, 2 Curtis C. C. R. 250, distinguished. ' 

a The cost of transportation from Wales to Liverpool is not a dutiable 

: charge which can be added to the market price. 

; By the act of March 3, 1851, 9 Sts. at Large, 629, all goods subject to an 
. ad valorem duty are to be appraised at the period of exportation, and ; 
this includes goods obtained otherwise than by purchase. tf 

The 17th section of the act of 1842, 5 Sts. at Large, 564, must, since the rh 

passage of the act of 1851, be held to point out the mode and conse- a 

quences of al! appraisements of imports, whether procured by purchase 

or not. 



















Curtis, J. This is an action against the Collector of the P 







Port of Boston and Charlestown, to recover back moneys ix 
paid under protest for duties on an importation of railroad ty 
iron, manufactured by the plaintiff in England, and exported fi 
by him to this country, to be sold here on his account. he 

It appears that the plaintiff made a contract with Train 4 






& Co., who had a line of packet ships plying between Liv- 5 
erpool and Boston, to transport this iron from Wales, : 
where it was manufactured, to Boston, at a freight of twen- 
ty-two shillings and sixpence per ton. Train & Co. em- 
ployed coasting vessels to take it on board at the ports of 
Newport and Cardiff, in Wales, and bring it to Liverpool, 
where it was laden on board their packet ships and brought 
to Boston. In appraising the iron, the appraisers fixed its 
market value at the time of its departure from Liverpool. 
The plaintiff insisted it should be at the time of its de- 













parture from Newport and Cardiff; and protested for this i 
cause against the payment of the duties exacted by the 
Collector. 
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The act of March 3, 1851, sec. 1, (9 Sts. 629,) requires 
the appraisers to ascertain the market value of the import, 
“at the period of the exportation to the United States.” 

The natural meaning of the words “ period of exporta- 
tion,” is termination of exportation. The period of ex- 
portation is that point of time when the act of exportation 
is complete. The subject matter of the statute is the ap- 
praisal of goods exported from a foreign country and 
imported into the United States. So that the inquiry in 
this case is, At what point of time was the act of exporta- 
tion of this merchandise from the foreign country, England, 
complete? My opinion is, when it left Liverpool. — Its 
transportation coastwise from one English port to another 
was not an exportation from England. Until the vessels 
of Train & Co. having it on board were cleared and sailed 
from Liverpool, there was no completed act of exportation. 
Until that time the property was under the control of the 
British government, whose order could have arrested and 
detained it within that country, and whose control over it 
would have been unaffected by the fact that it had been 
brought from Cardiff and Newport for the purpose of being 
sent to the United States. 

The plaintiff’s counsel relied on the case of Barrett v. 
The Stockton and Burlington Railway Co., reported in 2 
Man. & Gr. 134, and on error in 3 M. & G. 956, and 11 
Cl. & Fin. 590. But that case tends to support the con- 
struetion which I place on the act of congress. It is true 
it was decided in all the courts that under the act of par- 
liament then in question, exportation might mean simply 
carrying out of a port; and as between the public and a 
corporation claiming a toll, and upon the special provisions 
of that act, it was held it did mean so. But it was admit- 
ted that its more usual sense was a more restricted sense, 
and covered only cases where property was not merely 
sent out of one port to another of the same kingdom, but 
carried to a foreign country. 

And that such is the meaning of the word exportation in 
this act of congress can admit of no doubt, for it can have no 
reference to transportation from one port to another of the 
same country; its language and its object and its subject 
matter all confine the exportation here spoken of to an 
exportation from some foreign country to the United 
States. 
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But it is further argued that the merchandise left Wales 
for the United States, and under a bill of lading which 
showed that it was to come hither. The bill of lading, if 
it can be considered as but one, which I doubt, and the 
intent of the party in sending the property from Wales, 
cannot make the act of exportation from Great Britain 
complete on leaving Wales, when it was not so in fact. 

It is further insisted that this case is like Grant v. Peas- 
lee, 2 Curtis’s C. C. R. 250. But this is not so. Goods, the 
produce of Turkey, were exported from that country to the 
United States. On their way hither they were carried to 
England, and without being landed were transshipped. | 
held they were not imported into the United States from 
England. Their going to England and being transshipped 
there affected only the route and means of their transit 
after the act of exportation from Turkey had been com- 
pleted. But here the fact that this merchandise went to 
Liverpool and was there transshipped, affected the mode 
and time of transit out of Great Britain, and prevented that 
from being complete until the merchandise left Liverpool. 

The next objection is that the collector added to the 
charges six shillings sterling per ton for the cost of trans- 
porting the property from Wales to Liverpool. 

Lam of opinion this was illegal. There was no such 
charge in fact. The plaintiff agreed with Train & Co. on 
a certain rate of freight from Wales to the United States. 
It does not appear that he paid any more freight because 
Train & Co., instead of sending their ships to Newport and 
Cardiff, chose to bring the iron in other vessels to Liver- 
pool. It appears that the market price of railroad iron is 
always quoted, and was so taken by these appraisers, at so 
much per ton “ free on board in Wales.” So that from the 
nature of the trade no charges which precede the shipment 
are to be added to the market price. They'are included 
in that price, and are borne by the seller. That marine 
freight, whether an import be brought direct from the 
country of exportation or via other ports and places, is not a 
dutiable charge, has been repeatedly held. Grant v. Peas- 
lee, 2 Curtis’s C. C. R. 250; Millar v. Millar, Ib. 256. 

The next objection involves a question of much import- 
ance, and which is attended with no little difficulty. It is, 
whether these goods, having been procured otherwise than 
by purchase, were rightly appraised by pursuing the course 
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marked out by the Lith section of the tariff act of 1842, 
(5 Sts. at Large 564,) as amended by the act of March 3, 
1851, (9 Sts. at Large 629,) or whether it was necessary 
to conform to the act of March 1, 1823, (3 Sts. at Large 
729.) 

This question affects, first, the point of time at which the 
value should be ascertained; second, the persons by whom 
the appraisement should be made; third, the consequence 
of the appraisement as respects the additional duty by way 
of penalty. 

As to the first of these, it is insisted by the plaintiff, that 
as these goods were procured otherwise than by purchase, 
their actual value at the time and place when procured, 
and not their market value at the period of their exporta- 
tion, should have been ascertained, pursuant to the fifth 
section of the act of 1823, (3 Sts. at Large 732.) In- 
dependent of the first section of the act of March 3, 1851, 
(9 Sts. at Large 629,) this position would probably have 
been held to be correct. But the language of that section is, 
“jin all cases in which there is or shall be imposed any ad 
valorem rate of duty, &., it shall be the duty of the collector, 
&ec., to cause the actual market value or wholesale price 
thereof at the period of the exportation to the United 
States, in the principal markets of the country from which 
the same shall have been imported into the United States, 
to be appraised, estimated, and ascertained.” This lan- 
guage is broad enough to cover cases of imports procured 
otherwise than by purchase. It expressly embraces all 
cases of imports subject to an ad valorem rate of duty. 
And when it is added that this law is known to have been 
passed to change certain rules decided by the Supreme 
Court in Greely v. Thompson, 10 How. 225, and that that 
was a case of goods not purchased, there can be no doubt 
that congress intended to embrace such cases and change 
the rule of the act of 1823, and bring them all under one 
uniform rule as to the time in reference to which the value 
should be fixed. 

The second particular, viz., the persons by whom the 
appraisal is to be made, is attended with more difficulty. 
The sixteenth section of the act of 1823 required the 
President to appoint two appraisers for each port therein 
mentioned; and the eighteenth section provides for a re- 
appraisement by two merchants chosen by the importer, 
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together with the two government appraisers; and also, a 
further appeal to the Secretary of the Treasury. 

The 17th section of the act of 1842, (5 Sts. at Large 
564,) points out the mode of proceeding by the government 
appraisers, confers on them certain special powers to 
enable them efficiently to discharge their duties, and gives 
an appeal to two merchants, to be chosen by the collector. 
This was the mode followed in the present case; and it is 
insisted that it was illegal, because this section applies only 
to the appraisement of goods purchased. 

It is said that in Greely v. Thompson, the Supreme Court 
so viewed this section, and that this court followed this 
view in Barnard v. Morton, 1 Curtis’s C. C. R. 410. I think 
this is so. But in neither of these cases was this point 
necessarily involved in the decision, nor does the question 
whether the seventeenth section of the act of 1842 is re- 
stricted to cases of imports procured by purchase, appear 
to. have been examined and carefully considered. Still, 1 
should follow what is said in Greely vy. Thompson, if 1 did 
not think the subsequent legislation, in the act of 1851, had 
a most material bearing on the question. I proceed, there- 
fore, to examine it. 

There can be no doubt that the sixteenth section of the 
act of 1842 applies only to goods purchased. It may be 
admitted, also, that the mode and means of appraisement 
provided for in the seventeenth section, had reference more 
immediately and prominently to the cases embraced in the 
sixteenth section. But the question is whether they extend 
to no other cases. 

The language is broad enough to include all cases of 
merchandise requiring an appraisal. “It shall be lawful 
for the appraisers, &c., to call before them and examine 
upon oath or aflirmation any owner, importer, consignee, 
or other person, touching any matter or thing which they 
may deem material in ascertaining the true market value 
or wholesale price of any merchandise imported,’ &e. The 
subject of the appraisement is any merchandise imported. 
The purpose of the appraisement is to ascertain the actual 
market value; and by the act of 1823, sec. 5, the actual 
value, which means the same thing, was to be ascertained. 

The mischief to be remedied was the same. No reason 
is perceived why it was not as necessary to give the ap- 
praisers these new powers in reference to importations of 
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goods manufactured or produced, as well as goods pur- 
chased by the importer. Indeed, where there was an 
actual purchase, there would seem to be less danger 
of undervaluation than where no actual transaction 
had occurred to fix the market value of the particular 
goods. Upon mature reflection I should feel great diffi- 
culty in holding that this new and more efficient mode 
of appraisal, which in terms is extended to any mer- 
chandise imported, was designed to include only goods 
purchased. And the act of March 3, 1851, passed after 
the decision of Greely v. Thompson, tends strongly, in my 
judgment, to show that the seventeenth section of the act 
of 1842 must now be construed to include all cases of ap- 
praisement. 

It has already been stated that the first section of that 
act extends to and includes goods procured otherwise than 
by purchase. The second section also applies to all cases 
of appraisement, and makes the certificate of one appraiser 
sufficient. 

The third section provides for the appointment of gen- 
eral appraisers, who are to visit such ports as may be 
designated by the Seeretary of the Treasury, to give aid 
and assistance so as to secure uniformity in the collection 
of the revenue; and it proceeds, — “and wherever practica- 
ble, in cases of appeal from the decision of United States 
appraisers under the provisions of the seventeenth section 
of the act of 1842, the collector shall select one discreet 
and experienced merchant to be associated with one of the 
appraisers to be appointed under this act, who together shall 
appraise the goods in question; and if they shall disagree, 
the collector shall decide between them; and the appraise- 
ment thus determined shall be final, and deemed and taken 
to be the true value of the said goods, and the duties shall 
be levied thereon accordingly, any act of congress to the 
contrary notwithstanding.” 

Now it is, to say the least, highly improbable that con- 
gress would by the first and second sections of this act 
embrace all cases of importations calling for an appraise- 
ment, and change the rules as to the time of valuation and 
the number of appraisers required in all, and yet, when 
they came to these new and important provisions to secure 
uniformity of valuation, leave out of their operation all cases 
where goods were procured otherwise than by purchase. 
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And yet they have done so if the seventeenth section of the 
act of 1842 does not include those cases. For they extend . 
the new provisions only to appeals which are claimed under | 
that seventeenth section. In my judgment this has a very ; 
strong tendency to show that the seventeenth section was : 
intended to embrace, and does embrace, all cases of ap- 








praisements of goods, however the same may have been | 
procured. And as these acts are in pari materia, and each 






obtained from all the rest, I shall hold, until otherwise in- 
structed by the Supreme Court, that the seventeenth section 
of the act of 1842 points out the mode and the conse- . 
quences of an appraisement of goods procured otherwise 
than by purchase. 
And this determines the remaining question, whether 
any penalty was incurred when it was found that the ap- 
praised value exceeded the invoice value ten per centum. 
As the seventeenth section of the act of 1842, in my 
opinion, applies to the case, and as the penalty fixed by that 
section was the one exacted, there was no error, save that 
the penalty was assessed on the charges; it was, in that 
particular, not warranted by law. 
The result is, that the plaintiff is entitled to recover back # 
3 the six shillings per ton added to the valuation as a charge, 
MN and such part of the penalty as was assessed on the charges. 
For this, when computed, a verdict will be entered, as was 
agreed by the parties. 
Choate and Griswold, for the plaintiff. ie 
Hallett, District Attorney, contra. 
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Northern District of Ohio. 






GATES v. JOHNSON. 









The rules in admiralty are not to be regarded as restrictive, but as enu- 
merative of the more common remedies. 

Where the depositary of salved property has rendered himself liable for a 
the lien of the salvors, he may be proceeded against in admiralty, 
although not within the 19th rule, which enumerates parties who may 

be proceeded against in salvage cases. 














This was a libel filed by the crew of the brig Gladiator, 
to recover a salvage claim due them on certain barrels of 
flour and high wines, which had been lost or jettisoned from 
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some vessel unknown, and which were found by the Gladi- 
ator, floating and derelict, on Lake Erie, in May, 1856. 
The property, valued at $1000 and upwards, was brought 
into Cleveland, and deposited for safe keeping with John- 
son, Willard & Co., who in violation of the rights of libel- 
lants, as was claimed, delivered it over to the Lake Erie 
Navigation Company, receiving $180, and a bond of indem- 
nity. This $180 was paid over by them to Brooks, Adams 
& Upham, the owners of the Gladiator, who were made 
defendants in the libel, together with Johnson, Willard 
& Co. 

Exceptions to the libel were filed, on behalf of Johnson, 
Willard & Co., on the ground that they were not within 
the 19th rule in admiralty, which prescribes the modes of 
proceeding, and the parties who may be proceeded against 
in salvage cases. 


McLean, J., held, 1. That Johnson, Willard & Co., as 
bailees, were responsible for the lien of libellants. Story 
on Bailments, sections 98, 105, 108, 110, 113; Sedgwick 
on Damages, 482; 5 Wend. 315. 

2. That the foundation of this proceeding being a salvage 
claim, it was most appropriately, if not alone, cognizable in 
admiralty, Breevoor v. The Fair American and Owners, 1 Pet. 
Ad. De. 87; 3 Sandford, 451, and other cases. 

3. That libellants were entitled to their proportion of 
the amount paid their co-salvors; and that the rules in 
admiralty, prescribing proceedings in certain cases, were 
not to be regarded as restrictive, but only as enumerative of 
the more common remedies, leaving such other and further 
proceedings to be had by the courts as might be found 
necessary, in any case, to give effect to their jurisdiction. 
The Centurion, Ware, 490; The Ship New Jersey, 1 Pet. Ad. 
De. 232; adem, 87; 3 Kent, 371; 1 Blatchford and How- 
land, 34; Shepherd v. Taylor ect al, 5 Pet. 675; 5 Cranch, 
71; Benedict’s Adm. Prac. § 17. 


The exceptions were overruled, and a decree entered in 
favor of the libellants, for $500, being one half the value of 
the salved property; against Brooks, Adams & Upham, 
owners, for such proportion of the $180 received by them 
as the libellants were entitled to; and against Johnson, 
Willard & Co., for the libellants’ proportion of $320, which 
J, W. & Co. had become responsible for on giving up the 
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property on- which the libellants had alien. The decree 
awarded one third of $500 to the owners of the Gladiator, 
one fourth of two thirds to the master, and three fourths ‘ 






of two thirds to be divided equally among the crew. 
Willey and Cary, for libellants. 
Williamson and Riddle, for respondents. 












District Court of the United States. Northern District of 
Ohio. In Admiralty. 







So We» oat nom 





Tue REVENUE Courrer No. 1. 


A contract between citizens of Ohio and the United States, for the build- 
ing and delivery of vessels in a home port, is not a maritime contract 
cognizable in admiralty, and no maritime lien is acquired either by the % 
contractors, or those advancing money to aid in such building. 

The acquisition of title to vessels by the Government and their use in the 
revenue service, do not extinguish liens of material men acquired under 
a State law, while the vessels were owned by, and in the possession 
and control of the builders. 
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The facts in this case will sufficiently appear in the 
opinion of the court-delivered by 

WILLsoN, J.—This is a proceeding in rem to recover the 
value of materials furnished by the libellants in the build- : 
ing of a vessel, which at the time of its seizure in this suit > 
was owned by the United States, and in the use of the rev- i 
enue service. ts 

The account as it appears itemized in the schedule, ac- 
crued at various periods between the 22d day of November, 
1856, and the 15th day of June, 1857. The materials were 
supplied to Merry & Gay, at Milan, who were contractors 
with the United States (through the Secretary of the Treas- 
ury) for the building of six revenue cutters for the rev- 
enue service of the Government. 

The libellants claim the right to this proceeding in the 
admiralty by virtue of a lien acquired by them upon the 
vessel under the statute law of Ohio of March 11th, 1843, 
and the act amendatory thereto, passed March 12; 1853. : 

The first parties who seck to be admitted upon the record > 
to defend as claimants are Andrews & Otis. They were ‘ 
bankers at Milan, and, it is said, furnished Merry & Gay a 
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large sum of money to aid in the construction of these ves- 
sels, taking as security therefor, on the Ist of Aug., 1857,all 
Merry & Gay’s demands and claim upon the Government 
by virtue of said contract of building, and also any and 
all interest they might then have in the vessels. 

The second claimant is the Government of the United 
States, which, by the District Attorney, has filed its claim 
to the absolute ownership of the property, and has also 
answered, setting forth, among other things, that the vessel 
in question, at the time of its seizure by process in this suit, 
was a public armed vessel of the United States actually 
employed in the revenue service of the Government; and it 
is insisted, in the answer filed by the District Attorney, that 
the vessel, being so owned and employed, is exonerated and 
discharged from all liens of individuals which accrued dur- 
ing her construction, and is also exempt from seizure upon 
process iz rem in the admiralty to enforce the lien thus 
acquired. 

The first point which we are called upon to consider is, 
whether Andrews & Otis have the kind of interest in the 
suit requisite to establish a “ persona standi in judicio.” 

It is not sufficient to entitle a party to intervene and 
defend, when it is simply shown that he has an interest in 
the question litigated. He must have rights in the vessel 
itself, that is, an ownership either general or special in the 
property, or such a claim as operates directly upon it, by 
way of a lien statutory or maritime. Hence it is neces- 
sary to inquire into the sort of interest, if any, acquired 
by Andrews & Otis in the revenue cutter seized in this suit. 
And fer this purpose we must examine some of the terms 
of the contract entered into by and between the United 
States and Merry & Gay for the construction of these ves- 
sels, and the subsequent assignments of the latter to the 
United States and to Andrews & Otis with reference to 
the respective dates and the purposes of those assignments. 

The contract for building the vessels bears date Nov. 17, 
1856. By its terms Merry & Gay were to construct, equip 
and deliver afloat to the United States six cutters of 50 
tons burthen each. They were to furnish the labor and 
materials for the building and equipment at their own ex- 
pense; and it was further stipulated, that on each of said 
cutters being so far advanced as to be planked, ceiled, and 
decks laid, the Government should pay $2,025 to Merr y & 
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Gay, they executing an assignment of said vessels as a fur- 
ther security for said advances, and, upon completion and 
delivery agreeably to the terms of the contract, a final pay- 
ment of $2,025 for each was to be made in full satisfaction. 

On the 25th day of April, 1857, Merry & Gay received 
from the United States $2,025, the first instalment provided 
for in said agreement, and thereupon executed and deliv- 
ered to the Government agent, for the benefit of the United 
States, a full and unconditional assignment and transfer of 
their interest in said Cutter No. 1, which assignment was 
duly filed by said agent in the Clerk’s office of the township 
of Milan, but nevertheless was so received and filed as a 
mortgage security for the advance made. 

On the 8th of September, 1857, the said six revenue 
cutters having been fully finished and equipped by Merry 
& Gay, (and who up to that time had retained exclusive 
possession and control of them,) were delivered by the 
contractors to the Government agent and accepted by them 
in full satisfaction of the fulfilment of the contract to the 
Government on the part of Merry & Gay. 

By an instrument of writing bearing date Aug. Ist, 1857, 
Merry & Gay assigned and set over to Andrews & Otis all 
their interest in said cutters, and all claim to the second 
instalment due them from the United States, under the con- 
tract of 17th Nov., 1856, being the sum of $12,150; and on 
the 4th of Sept., 1857, a like assignment was made of a fur- 
ther claim against the United States of $14,000, being the 
amount allowed by the Government to Merry & Gay for 
extra work and materials. 

Upon this statement of the whole transaction in relation 
to the construction, title, and incumbrances upon said Cutter 
No. 1, it is as difficult for us to perceive any lien acquired 
by Andrews & Otis upon the vessel as it is to find in them 
any right of property to it. 

By the assignment of Aug. Ist, 1857, Andrews & Otis 
obtained no other lien than that possessed by Merry & Gay. 
It is not pretended that the latter ever acquired any lien 
by virtue of the local laws. Nor, in my opinion, was any 
conferred by the general maritime law. The vessel was 
built at Milan, in the State of Ohio, which place, to all intents 
and purposes, was her home port. The United States could 
not, in any sense, be deemed a foreign contractor. And 
under the decision of the Supreme Court of the United 
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States in the case of the People’s Ferry Company of Boston 
v. Joseph Beers et al, pronounced at the last December 
term, a contract for building a domestic ship cannot be 
regarded as a maritime contract. The court in that case 
say “the contract is simply for building the hull of a ship 
and delivering it on the water. She was constructed and 
delivered according to the contract. The admiralty juris- 
diction is limited to contracts, claims, and services purely 
maritime, and touching rights and duties appertaining to 
commerce and navigation.” And the court adopt the lan- 
guage of Judge Hopkinson, used in 1781, and declare, as 
respects ship-builders, that “the practice of former times 
doth not justify the admiralty’s taking cognizance of their 
suits.” 

In that case the court advanced still further in restricting 
maritime liens upon what was declared to be without the 
jurisdiction of the admiralty in Pratt v. Reed, 19 How. 359. 
The case decided by the Supreme Court at the late Decem- 
ber term, was simply one where a vessel owned in New 
Jersey was built in that State by the libellants, on credit 
and without any express pledge of the vessel for the debt, 
and where no lien was provided or secured by the local law. 
And the court say in the opinion delivered, that “the ques- 
tion presented involves a contest between the State and 
Federal Governments. The latter has no power or juris- 
diction beyond what the Constitution confers.” The contest 
here (say the court) is not so much between rival tribunals, 
as between distinct sovereignties claiming to exercise power 
over contracts, property, and personal franchises. What 
were meant in 1789 by “cases of admiralty and maritime 
jurisdiction” must be meant now. What was reserved to 
the States to be regulated by their own institutions, cannot 
be rightfully infringed by the General Government, either 
through its legislative or judiciary department. 

It is our purpose to dispose of questions of admiralty 
law in subordination to the judgments and decisions of the 
Supreme Court of the United States, how much soever those 
decisions may vary from the rules of law previously estab- 
lished by maritime courts upon the same subject. Under 
its decisions, and the principles of law enunciated by that 
court, the contract between Merry & Gay and the United 
States was not a maritime contract. Nor did the money 
advanced by Andrews & Otis for the building of these rev- 








District Court of the United States. 285 


enue cutters impose a maritime lien which attached to the 
vessels. 

It is clear, then, that Merry & Gay having no lien by 
virtue of the contract for building, none was transferred by 
their assignment to Andrews & Otis. aie 

It is equally clear that the assignment to Andrews & Otis vg 








did not, nor was it intended to pass the legal title to the I q 
property. The purpose of the assignment was to transfer if 
to the assignees the unpaid claim upon the Government. It ij 
was the palpable intention to give the assignees all the ta 


rights to the claim, and the facilities for its collection, that 
the assignors possessed. Merry & Gay retained the prop- 
erty, finished the constructic:: of the vessels, and exercised 
exclusive ownership over them until they were delivered 
over to the Government agent on the 8th of September, 
1857. 

So far, then, as Andrews & Otis are concerned, they have 
neither a jus ad rem nor a jus in re,and consequently cannot 
be admitted upon the record as claimants to defend in this 
suit. 

We proceed to the other branch of the case, and inquire, 
whether a vessel owned by the United States, and actually 
employed in the revenue service, is exonerated and dis- 
charged from all liens of individuals which accrued before 
the Government obtained title, and whether it is conse- 
quently exempt from seizure upon process in rem in the ad- 
miralty to enforce such lien. 

It is not deemed necessary to discuss the point as to the 
time when the United States acquired title to this revenue 
cutter. 

We are satisfied from an examination of the contract 
between the Government and Merry & Gay, that the title 
was in the latter until the vessel was completed and deliv- 
ered to the Government agent in September, 1857, and 
received and accepted by him in fulfilment of the terms of 
the contract. 

Nor is it necessary to inquire into the character and ef- 
fect of the assignment to the Government of Merry & Gay’s 
interest in the vessel, which was made on the 25th of April, 
1857. Nor do we understand it to be seriously contro- 
verted by counsel, that the libellants acquired a valid lien 
under the State law, while the vessel was owned and in the 
possession and control of the builders. 
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We have, then, the naked proposition presented of the 
extinction of a valid lien upon a vessel by the acquisition 
of title to it by the Government and its use in the revenue 
service. 

This is not a case of contract for supplies to the United 
States. The position taken by counsel in the argument, 
and the authorities cited by them, in support of it, that in 
contracts for supplies or repairs for Government ships no 
lien can be presumed to exist, does not reach the real 
question, the solution of which is decisive of this contro- 
versy. In that class of cases, Mr. Justice Story well re- 
marked, in United States v. Wilder, 3 Sumner, 310, “ that 
there may be a just foundation for a distinction as to liens 
between the case of the Government and that of a mere 
private person. It may perhaps be justly inferred in many 
cases, from the nature of certain contracts and employ- 
ments and services for the Government, that no lien at- 
taches thereto. For example, it may be true that no lien 
exists for repairs of a public ship, or for materials fur- 
nished therefor, or for wages due the crew; or for work 
and labor performed upon the arms, artillery, camp equi- 
page and other warlike equipments of the Government. In 
such cases, the nature and use of the articles as the 
means of military and naval operations, may repel any no- 
tion of a lien grounded upon the obvious intention of the 
parties.” And the reason is, that when the contract is 
made with the Government the presumption of the law 
should be, that the credit was given solely to the Govern- 
ment without any reliance, as a security, upon such imple- 
ments of military and-naval warfare. The argument ab 
inconvenientt has no force, except in that class of cases 
where the contract is made directly with the Government, 
and where, from public policy, the materials are deemed 
to be supplied and the labor performed upon the credit 
of the nation, the reliance for payment resting solely upon 
its justice and good faith. 

But in relation to the rights of the Government and the 
immunities of property purchased by it, whether real or 
personal, a very different rule of law obtains, founded upon 
equally sound reasons. If property is obtained by pur- 
chase, the Government acquires no better title than that 
possessed by its vendor. If the property is legally encum- 
bered by mortgage or other liens, the transfer of title does 
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not divest it of those encumbrances. In this respect the 
Government stands upon the same footing as that of indi- 
viduals. In controversies in courts of justice, involving 
the rights of property, it has no muniments of title sanc- 
tified by sovereignty which should exempt it from the rules 
of law governing individuals in like cases. No well con- 
sidered case can be found anywhere, which declares that 
bare possession of property by the Government when 
wrongfully obtained, of necessity changes the title and 
vests it in the sovereignty, or if justly obtained, that such 
possession extinguishes the lawful liens of individuals upon 
it. Such a doctrine would be monstrous, and an anomaly in 
a nation whose government is one of just laws, and whose 
Constitution declares that “private property shall not be 
taken for public use without just compensation.” 

In the case at bar, there is no privity of contract be- 
tween the libellants and the Government of the United 
States. The transaction was with and the credit given to 
Merry & Gay, and security for the debt obtained by a lien 
upon the vessel under and by virtue of the law of the sov- 
ereign State of Ohio. The sovereignty which by just and 
constitutional law imposes and secures the lien, will recog- 
nize, and, if need be, may by law enforce the remedy. This 
remedy, however, may be obtained by proceedings in a 
court of admiralty under the 12th Rule prescribed by the 
Supreme Court of the United States, which Rule provides 
“that in all suits by material men for supplies or repairs or 
other necessaries for a foreign ship, or for a ship in a for- 
eign port, the libellant may proceed against the ship and 
freight in rem, or against the master or owner alone in per- 
sonam. And the like proceedings im rem shall apply in 
cases of domestic ships, where by the local law a lien is 
given to material men for supplies or other necessaries.” 

Entertaining these views, the exceptions of the libellants 
to the claim and answer of Andrews & Otis are sustained, 
and the exceptions of the United States to the libel are 
overruled. 

Willey § Cary, for libellants. 

R. P. Spalding, for Andrews & Otis. 

G. W. Belden, (United States District Attorney,) for 
United States. 
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Supreme Judicial Court of New Hampshire. Merrimack. 
June Term, 1858. 


PALLET v. SARGENT. 


Slander — Defence under general issue. 


Special matter stated under the general issue must con- 
stitute a defence to the action; otherwise the statement will 
be rejected on motion. 

In case for slander, evidence in mitigation of damages 
may be given under the general issue, though the defendant 
also pleads a justification. 

Where the words laid in a declaration for slander charge 
that the plaintiff committed an offence with one person, ev- 
idence that he committed a like offence with another person 
will not be received either as a defence to the action or in 
mitigation of damages. 

Where the words laid in the declaration charge the plain- 
tiff with having committed a rape, evidence that he attempt- 
ed to commit a rape is not competent either as a defence or 
in mitigation of damages. 


Foster v. HILt. 
Trial commissioners — Endorsement of promissory note. 


Where questions of law are raised upon the report of a 
commissioner appointed under the statute, the court cannot 
revise the finding of the commissioner on matters of fact 
properly submitted to his determination. 

Whether the note of a third person taken for a precedent 
debt was received in payment, is a question of fact proper 
to be determined by the commissioner. 

Where a promissory note is payable to the order of two 
joint payees, and one of the payees sells his interest in the 
note to the other, if the payee who thus sells his interest in 
the note sets his name on the back of it at the time of the 
sale, he cannot be charged as endorser of the note by the 


other payee. 
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GERRISH v. PIKE, EX’R. 
Evidence — Notice of the caption of depositions. 


C, a witness, testified that he saw certain notes given up 
by one G as the consideration for a deed. To impeach his 
testimony, A testified that the witness told her that he did 
not see the notes given up, and added that G subsequently 
told him he had the notes at home in his desk. Held, that 
although C might be recalled to testify whether he made 
this last statement to A, yet that it was not competent to 
call G to testify to the fact, the point being whether C 
had given different accounts of the matter. 

Where the value of a tract of land was in controversy — 
held, that the party whose interest it was to reduce the 
value, could not show for what rent he let the premises 
after the controversy arose, as tending to show the value. 

The rules of court which provide that twenty days’ notice 
of the caption of depositions shall be sufficient in all cases, 
do not apply where it would be impossible to overcome the 
distance between the place of notice and of caption in that 
time. In such cases, the court before whom the cause is 
tried will decide upon evidence furnished, whether the no- 
tice has been given a reasonable time before the caption, as 
provided by the statute. 

A notice of the taking of depositions at San Francisco 
was served upon a party residing in this State, forty-five 
days before the caption. The court below, before whom 
the action was tried, upon the examination of evidence fur- 
nished, decided that reasonable notice had been given. 
Held, that the practice adopted was correct, and that this 
court would not revise the decision. 


Suita v. Boston, Concord AND MONTREAL RaILRoapD. 


Railroad contract — Agreement to refer — Declaration — Condition 
precedent. 


In assumpsit several breaches of the same contract may 
be assigned in one count. 

Where a contract is to be completed before a fixed day, 
and many things are stipulated to be done without any des- 
ignation of time, it is sufficient to aver that they were not 
done at the time they ought to have been. 

VOL. XXI.— NO. V. 19 
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No request need be alleged, if none is stipulated for or 
reasonably implied. 

When an enumeration of particulars would lead to great 
prolixity, a general statement is sufficient. 

Where it was stipulated that if the aggregate amount of 
all material encountered in constructing a railroad was 
increased by the definite location over the preliminary esti- 
mate an allowance should be made, it was held, that an aver- 
ment that the amount of material encountered was increased, 
&c., was in effect the same as the amount of ail material; 
and that the stipulation did not apply to an increase of the 
aggregate of each kind of material, but the aggregate of all 
kinds taken together must be increased. 

An agreement to refer does not bar a suit at law or in 
equity, unless the contract is so framed as to make the 
reference a condition precedent. 

In such case the reference must be alleged in the decla- 
ration, or an excuse for the want of it. 

Any act of the party, or of those for whose conduct he is 
responsible, by which a reference is prevented, will be asuf- 
ficient excuse, but it must be alleged, or it cannot be proved, 

If a reference has been had, it must be alleged, and the 
reason why the party is not bound, otherwise it cannot be 
impeached. If fairly made by a disinterested third person, 
the parties are bound. 

An agreement to refer to a party himself is not binding. 
(Quere if the parties are concluded by a decision of a mere 
agent of one of the parties. 

The declaration in such case must allege the condition 
precedent performed or excused, and, if a decision is stated, 
the reason why it is not binding. 

Where it was stipulated that payment should be made 
for building a railroad partly in money and partly in stock, 
the payment for extra work may be recovered in money. 

Where it is stipamten that one party shall do work, the 
other finding materials, there is an implied agreement ‘that 
the materials shall be seasonably furnished. 

So where it is agreed that work shall be done under the 
superintendence of the other party’s engineer, &c., there is 
an implied agreement that a suitable engineer shall be em- 
ployed, and shall do what the contract requires in due 
season. 

The party who negleets to furnish such engineer is liable 
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to an action, and can take no advantage of his neglect or 
failure. 

In declaring upon such implied contract, it is not enough 
to set out the written contract in terms; it is necessary to 
state the implied contract, as it is contended to be, with all 
its qualifications. 


GERRISH v. CLOUGH. 
Levy of execution — Assignment. 


Where a suit is brought by an assignee of a chose in ac- 
tion in the name of his assignor, and judgment is rendered 
and execution issued in the name of the assignor, the levy 
upon real estate by direction of the assignee passes the title 
directly to him. The assignee, as to all persons having no- 
tice of his claim, is under our statute deemed to be the 
creditor for all purposes. 


STATE v. STEVENS. 
Practice — Drunkenness in streets and public places. 


This court will not ordinarily take cognizance of ques- 
tions raised by the parties in a cause pending at a trial 
term upon an agreed statement of facts, unless there is ap- 
pended to the agreement an order, signed by the presiding 
judge or certified by the clerk, reserving the questions for 
the consideration of the whole court; nor unless it appears 
upon the case reserved that some proceeding was had or 
moved at the trial term to which the conclusions of law 
upon the agreed facts may be applied by an order from this 
court. 

It is no ground of exception to an indictment for a simple 
assault, that in the preliminary complaint required by the 
statute to give the Supreme Judicial Court jurisdiction the 
respondent was charged with an assault with intent to kill. 

§ 9,c. 113, Rev. Sts., which enacts that any person found 
drunk in any street, alley, or other public place, shall be 
punished therefor, applies to the streets, alleys and other 
publie places in the compact part of a city or village, and 
not to the common highways of the country. 
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WHITREDGE ET ALS, PET’RS, v. THe City or Concorp. 


Assessment of a portion of the expense of constructing a new 
highway upon an adjoining town. 


Upon application to the county commissioners to assess a 
portion of the expense of constructing a new highway upon 
an adjoining town, a notice in writing by the commissioners, 
of the time and place for hearing the application, addressed 
to the selectmen and town clerk of such town, by name, with 
the addition of their official designation as selectmen and 
town clerk, and stating therein that the selectmen of the 
town may attend and be heard, is a sufficient notice to the 
town. 

It is no ground of exception to the report of the commis- 
sioners assessing a portion of the expense upon the adjoin- 
ing town, that the assessment is made of a gross sum to be 
paid by the adjoining town to the town in which the high- 
way is to be constructed, —nor that the report sets forth 
that the commissioners summoned in the adjoining town 
upon the motion of the attorney of the town in which the 
highway is te be constructed, and without setting forth that 
the commissioners first made the preliminary inquiry 
whether there was probable ground for assessing the ad- 
joining town —nog that the report making the assessinent 
is signed by the commissioners as a distinct report from 
that laying out the highway, if they are returned to the 
Court of Common Pleas together. 

It is no evidence that the commissioners in making the 
assessment acted under a misapprehension of the meaning 
of the statute which authorizes them to make it only when 
the town in which the highway is to be constructed would 
be excessively burdened by the whole expense, that the town 
has a large valuation as compared with the adjoining town, 
and that the assessment of a tax for the whole expense 
would but slightly increase their rate of taxation. 

Whether evidence aliunde is admissible for the purpose 
of impeaching the report cn the ground of such misappre- 
hension of the commissioners, quere. 
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PERKINS v. LANGMADE ET ALS. 


Order sent to court below on case transferred — Assessment of taxes 
by joint board of selectmen. 


When an agreed statement of facts transferred from the 
Court of Common Pleas to this court for decision of the 
questions of law arising upon it contains a provision that 
the case may be discharged and the cause stand for trial if 
either party shall desire to contest any fact stated or to 
prove any other which in the opinion of the court may be 
material, the case may be discharged on motion in the court 
below, notwithstanding an order is transmitted from this 
court to that for judgment in favor of one of the parties and 
no leave was obtained in this court to move in that for the 
discharge of the case. 

The record of the assessment of a tax is not merely 
record evidence of the assessment; it is the assessment 


itself. The record of an assessment by a joint board of 


assessors consisting of the selectmen of two towns, under- 
stood and intended to be their joint assessment, cannot be 
amended by striking out the names of the selectmen of one 
of the towns so as to make it an assessment by the select- 
men of the other. Such amendment would constitute a 
new proceeding had; but, if regarded as an amendment of 
the record of the former proceeding, it would not be in 
accordance with the fact. 


Hillsborough. June Term, 1858 


CAMPBELL v. THE MercHANTS AND Farmers’ Mutua Fire 
INSURANCE CoMPANY. 


Liability of Insurance Companies for acts of their agents. 


If the application for insurance in a mutual fire insurance 
company is taken by an agent of the company, and he is 
aware of facts material to the risk which are not set forth 
in the application, the company will be charged with knowl- 
edge; and in such a case an unintentional concealment or 
misrepresentation will not make void the policy. 

An agent of a company established by the laws of ™ 
sachusetts, who resided in this State, made or 
tion, which was signed by the insured, for the 
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WHITREDGE ET ALS, PET’RS, v. THE Ciry oF CoNcorD. 


Assessment of a portion of the expense of constructing a new 
highway upon an adjoining town. 


Upon application to the county commissioners to assess a 
portion of the expense of constructing a new highway upon 
an adjoining town, a notice in writing by the commissioners, 
of the time and place for hearing the application, addressed 
to the selectmen and town clerk of such town, by name, with 
the addition of their official designation as selectmen and 
town clerk, and stating therein that the selectmen of the 
town may attend and be heard, is a sufficient notice to the 
town. 

It is no ground of exception to the report of the commis- 
sioners assessing a portion of the expense upon the adjoin- 
ing town, that the assessment is made of a gross sum to be 
paid by the adjoining town to the town in which the high- 
way is to be constructed, —nor that the report sets forth 
that the commissioners summoned in the adjoining town 
upon the motion of the attorney of the town in which the 
highway is te be constructed, and without setting forth that 
the commissioners first made the preliminary inquiry 
whether there was probable ground for assessing the ad- 
joining town—noy that the report making the assessment 
is signed by the commissioners as a distinct report from 
that laying out the highway, if they are returned to the 
Court of Common Pleas together. 

It is no evidence that the commissioners in making the 
assessment acted under a misapprehension of the meaning 
of the statute which authorizes them to make it only when 
the town in which the highway is to be constructed would 
be excessively burdened by the whole expense, that the town 
has a large valuation as compared with the adjoining town, 
and that the assessment of a tax for the whole expense 
would but slightly increase their rate of taxation, 

Whether evidence aliunde is admissible for the purpose 
of impeaching the report on the ground of such misappre- 
hension of the commissioners, quere. 
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Perkins v. LANGMADE ET ALS. 


Order sent to court below on case transferred — Assessment of taxes 


by joint board of selectmen. 


When an agreed statement of facts transferred from the 
Court of Common Pleas to this court for decision of the 
questions of law arising upon it contains a provision that 
the case may be discliarged and the cause stand for trial if 
either party shall desire to contest any fact stated or to 
prove any other which in the opinion of the court may be 
material, the case may be discharged on motion in the court 
below, notwithstanding an order is transmitted from this 
court to that for judgment in favor of one of the parties and 
no leave was obtained in this court to move in that for the 
discharge of the case. 

The record of the assessment of a tax is not merely 
record evidence of the assessment; it is the assessment 
itself. The record of an assessment by a joint board of 
assessors consisting of the sclectmen of two towns, under- 
stood and intended to be their joint assessment, cannot be 
amended by striking out the names of the selectmen of one 
of the towns so as to make it an assessment by the select- 
men of the other. Such amendment would constitute a 
new proceeding had; but, if regarded as an amendment of 
the record of the former proceeding, it would not be in 
accordance with the fact. 


Hillsborough. June Term, 1858. 


CAMPBELL v. THE MERCHANTS AND Farmers’ Mutvau Fire 
INSURANCE COMPANY. 


Liability of Insurance Companies for acts of their agents. 


If the application for insurance in a mutual fire insurance 
company is taken by an agent of the company, and he is 
aware of facts material to the risk which are not set forth 
in the application, the company will be charged with knowl- 
edge; and in such a case an unintentional concealment or 
misrepresentation will not make void the policy. 

An agent of a company established by the laws of Mas- 
sachusetts, who resided in this State, made oul an applica- 
tion, which was signed by the insured, for the insurance of 
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personal property in a building in which was a small steam 
boiler —a fact well known to the agent, but not stated in 
the application. By the rules of the company, buildings in 
which steam power was employed were not insurable. 
There was no evidence of fraud or intentional concealment 
on the part of the insured. It was held that the policy 
could not be avoided. 


Orr v. HADLEY ET AL. 


Line between adjoining owners — Right of mortgagor to establish 
the line of land mortgaged — Testimony of deceased witnesses. 


The line between adjoining owners of land may be estab- 
lished by them by parol agreement; and such agreement, 
when executed, is conclusive upon the parties and all claim- 
ing under them. 

The mortgagor of real estate, as against all except the 
mortgagee and those holding his rights, is the owner of the 
estate mortgaged; and, being in possession, he may make 
an agreement establishing the boundaries of his land, which 
will be binding upon all except those who claim by the 
mortgage. 

The testimony of a deceased witness may be given in evi- 
dence upon a subsequent trial of the same cause. It is also 
competent in a subsequent suit between the same parties or 
their privies, provided the point in issue be the same. But 
if there be new parties in the second suit not privy with 
any of the first, and who had no opportunity to cross-ex- 
amine the witness, the evidence is not admissible. 


HAYNES v. Brown. 


Individual liability — Organization of a corporation — Member- 
ship — Demand — Corporate books — Evidence — Jurisdiction 
of Supreme Court. 


Evidence that the defendant was present at the organi- 
zation of a company as a corporation, was elected president 
and acted as such, and signed the note in suit as such presi- 
dent, is prima facie proof of the existence and organization 
of the corporation, as the admission of the party. 

It is also evidence that the party is a stockholder, the 
absence of the proper documentary evidence being first ac- 
counted for in both cases. 
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The demand upon a corporation for payment of a 
debt, to charge a stockholder, must be personal by the 
claimant or his agent, and verbal, so that payment may be 
at once made. It is not enough to send a notice in writing 
to the proper officers to pay by a third person, unless pay- 
ment is distinctly refused, without an objection to the form 
of demand. 

[If copies of the notes or claims demanded are presented, 
it is not necessary that the original should be shown, unless 
objection is made on that account. 

It is not necessary that the claim against a corporation 
should be liquidated in order to charge a stockholder under 
the first clause of the second section of the statute of 1846. 

In an action of assumpsit, where the facts necessary to 
show a good cause of action in debt are stated but no as- 
sumpsit is alleged, the defect cannot be taken advantage of 
on the trial. It will be cmed by a verdict. 

The books of a corporation are not admissible against a 
member of the company, as evidence of his private contracts 
or dealings with the company. In respect to them he is 
regarded as a stranger. 

Such books are not evidence in any case, unless it ap- 
pears that they have been kept by the proper officer of the 
corporation. 

The Supreme Judicial Court has jurisdiction of all civil 
actions at common law, where the damages demanded ex- 
ceed one hundred dollars. The test is the amount de- 
manded, not the amount recovered. 


STEVENS v. REED. 
Dower — Demand — Evidence. 


Cohabitation, reputation, reception by the family as _hus- 
band and wife, are competent evidence of marriage, in actions 
of dower. 

Possession is evidence of title in the husband in such ease, 
conclusive unless impeached. 

The affidavit of a party is sufficient proof of the loss of a 
deed to allow secondary evidence. 

A widow not having a right to the custody of her hus- 
band’s deeds may use an office copy without proof of the 
loss of the original after proof of her marriage. 

A demand of dower may be signed by attorney. If 
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the widow claims the benefit of such demand by bringing 
her action upon it, that is competent proof of authority. 

Such a demand will not be vitiated by requiring the 
dower to be set off in thirty days. The statute does not 
require any time to be specified in the demand. 


Wricat v. Boynton. 
Limited appearance— Dissent of principal — Instructions to jury. 

Nil debet is here a good plea in debt on a judgment ren- 
dered in another State. It is good after verdict elsewhere. 

Jurisdiction of the person will not be acquired by the 
courts of a State in which the debtor does not reside, where 
no effectual attachment of his property is made and no per- 
sonal service, by a mere appearance by leave of the court 
to move that the action be dismissed for want of jurisdiction. 

An authority to act as agent does not authorize the agent 
to form a partnership with a third person in the name of 
his principal. 

If an agent without authority make a contract of partner- 
ship for his principal, and, upon the facts coming to his 
knowledge, the latter assents to the contract, or suffers the 
business to proceed without dissent, he will be bound as a 
partner. 

If the court charge correctly upon the law, but the in- 
structions are not as specific as they might properly be 
made, the verdict will not be set aside, unless the court is 
requested to give more definite instructions. 


SPEARE ET AL v. RICHARDSON. 
Depositions may be opened by attorney — Expert. 

It is not a legal objection to a deposition that it was 
opened by an attorney of the court, employed as counsel in 
the cause, after it had been sealed up by the magistrate and 
before it was filed with the clerk. According to the estab- 
lished practice such attorney is to be considered the proper 
officer of the court to receive and open the deposition, under 
the provision of the statute which requires depositions to 
be sealed up by the magistrate and so delivered into court. 

The proper mode of inquiry to obtain the opinion of an 
expert as a witness upon the case, as shown by the proof, is 
to ask him what his opinion is upon a state of facts such as 
uppears from the evidence hypothetically stated. 
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Stratton v. Upton. 
Error — Costs — Party to a suit as a witness. 


Under the recent act authorizing parties to suits to tes- 
tify in certain cases, a party called and examined as a wit- 
ness, still retains the character of a party, and it is error 
to tax fees for his travel and attendance as a witness, in a 
judgment recovered for costs. 

Only the statute compensation can lawfully be taxed for 
copies in cases appealed from the decision of justices of the 
peace to the Court of Common Pleas, although a larger sum 
may have been charged by the magistrate furnishing them. 

It is in the discretion of the court to limit costs in writs 
of error, and this discretion will be exercised where it ap- 
pears that, immediately upon the service of scire fucias, the 
defendant in error remitted, upon the unsatisfied execution 
for the costs, in taxing which the alleged errors occurred, a 
larger sum than the whole amount of the erroncous taxation. 


MiLrorD’s Petition. 
Petition for discontinuance of highway. 


There is no fatal variance between a petition for the dis- 
continuance of a highway, which describes the road as laid 
out across a river near a particular locality named, and the 
record of the laying out, which describes it as laid out 
across the same river near the same locality, but designates 
the locality as equally well known also by another name as 
by that set forth in the petition. 

Nor is there any such fatal variance between such petition 
. which describes the road as laid out by the Court of Com- 
mon Pleas, and the record of the proceedings of the town in 
relation to the discontinuance, which describes it as laid out 
by the road commissioners. 

A petition for the discontinuance of a highway need not 
describe it by termini, courses and distances, metes and 
bounds, following the description of the laying out; it is 
sufficiently certain, if, by clear reference to the former pro- 
ceedings, the court and commissioners are enabled to know 
and understand, without possibility of mistake, what high- 
way the town voted, and, by their application, ask to have 
discontinued. 
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HALL ET ALS v. Davis. 
Boundary — Monuments — Patent and latent ambiguity. 


In the description of a line, what is most material and 
certain controls what is less material and uncertain ; bound- 
aries marked on the land govern courses and distances; if 
the plan, or the line described in a deed or charter, and the 
monuments made by an original survey of a tract or town- 
ship of land, do not correspond, the monuments determine 
the true location; and the marks on the ground of an old 
survey, indicating the lines originally run, are the best evi- 
dence of the true location of that survey. 

Where land is conveyed by a deed referring to a plan, or 
to a charter line, between which and the actual original sur- 
vey, as shown by fixed monuments on the ground, there is a 
difference in the courses and distances, or in the location of 
lines and monuments, the lines and monuments as originally 
located and marked on the ground are to govern, however 
they may differ from those represented on the plan or de- 
scribed in the charter. 

No parol evidence of the understanding or intention of 
the parties can control the well-settled construction .and 
legal effect of the language of a deed; but, if that language 
contain a latent ambiguity, so that it may be applicable to 
several persons, to several parcels of land, to several species 
of goods, to several monuments or boundaries, or the terms 
be vague and general, or susceptible of divers meanings, 
parol evidence is admissible, of any extrinsic circumstances 
tending to show what persons or things were intended, or 
the true meaning of the terms employed. But if the ambi- 
guity be patent, it cannot be thus explained. 

It is not improper for a witness to state that among other 
indications of an established line, he noticed a ridge of land 
apparently marking the interval between the occupation for 
tillage or other purposes on the one side and the other; 
what such ridge indicated being a matter of fact and obser- 
vation on the ground. 
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Rockingham. June Term, 1858. 
Davis v. Hanpy. 
Deed — Description — Estoppel. 


Where a deed conveys certain land by metes and bounds, 
and in conclusion describes the premises as being “ the rope- 
walk” occupied by the grantor, if part of the buildings oc- 
cupied with the rope-walk extend over land of the grantor 
not included within the boundaries name@ in the deed, such 
land of the grantor, not within the boundaries named in 
the deed, as was occupied with the rope-walk and exclusive- 
ly devoted to the use of it, will pass by the deed under the 
description of “the rope-walk.” 

Where a creditor is induced to give up his security on 
personal property of the debtor, and levy his execution on 
land, by representations of the debtor that the land is free 
from encumbrance, and by assurances of a third person who 
knows of these representations that he will see that the 
debt is paid before the year for redemption expires, if such 
third person, after the levy is commenced, but before it is 
completed, buy in a mortgage, which by legal construction 
of the description extends over part of the land levied on, 
he is estopped to set up the mortgage against the title ac- 
quired under the levy. 


Coucn v. STEVENS. 
Foreclosure of mortgage — Possession under process of law. 


Where a mortgagee recovers judgment after condition bro- 
ken, and is put in possession by process of law, he holds pos- 
session under his mortgage title established by the judg- 
ment, and not under the process; and if the possession is 
continued for one year, the mortgage is foreclosed, provided 
the intention was to retain possession for that purpose ; and 
a release of the judgment will not prevent the foreclosure, 
unless it was the intention of the parties that the foreclo- 
sure should be waived. 
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Ham v. Goopricu, apm’r oF Ham. 
Statute of frauds — Quantum meruit for services rendered as con- 
sideration for land. 

An agreement to convey land in consideration of services 
to be rendered is within the statute of frauds. 

Upon a quantum meruit to recover for such services, the 
value of the land is not the fixed measure of damages, al- 
though such value is competent evidence to be considered 
by the jury upon the question of damages. 

The benefits received from the land by the party render- 
ing the services may, upon the general issue to a quantum 
meruit, be applied in payment for the same, without filing 
any set-off to the plaintiff’s demand. 

Where the plaintiff with his family went to reside with 
the defendant’s intestate upon the farm of the latter, under 
a verbal agreement between them that the farm should be 
conveyed or devised to the plaintiff — held, 1st, that no ac- 
tion could be maintained upon the agreement; 2d, that upon 
a quantum meruit for the services rendered, the value of the 
farm was not the fixed measure of damages, but that the 
jury might take into consideration such value in making up 
their verdict; and 3d, that the benefits derived from the 
farm by the plaintiff, and the income thereof, were also proper 
matters for the consideration of the jury in arriving at the 
conclusion how much the plaintiff ought to receive. 


GETCHELL v. CHASE, AND DODGE, TR. 
Foreign attachment — Consideration of quitclaim deed. 

In the absence of fraud, no action can be maintained for 
the recovery of the consideration paid for a quitclaim deed 
of land, though the grantor had no title. 

As a general rule a trustee cannot be charged unless at 
the time of the disclosure the principal had a right of action 
against him for some indebtedness or property in his pos- 
session, or unless the trustee had in his hands personal prop- 
erty belonging to the principal, which the latter had the 
legal right to take. 

A trustee cannot be charged on account of any tort; nor 
where the claim is for unliquidated damages. 

Where the trustee conveyed by quitclaim deed to the 
principal defendant a tract of land to which he had no title, 
but supposed at the time that he had, and received therefor 
a horse and the note of the principal for the balance — held, 
that the trustee was not chargeable. 
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SEAVEY v. SEAVEY. 


Parent and child — Implied contract — Inventories are evidence. 


Where parent and child reside together as members of 
one family, transacting their business in common, no con- 
tract to pay for services or articles furnished for the com- 
mon use will be presumed unless there is further proof of 
some contract or understanding that they are to be paid or 
accounted for. 

Inventories of the estates of persons deceased are admis- 
sible as prima facie evidence for many purposes against 
strangers, being made by persons appointed by authority of 
law to investigate a matter of fact of general interest under 
oath, and to make a return or report upon the subject. 


FELLOWS v. FELLOWS. 


Office copies — Delivery of a deed — Acts and declarations of 
party in possession. 


An office copy of a deed constituting part of a party’s 
chain of title, may be used in evidence without accounting 
for the absence of the original, after a party has proved the 
deed to himself, or the title by devise or descent, under 
which he claims. 

It is competent for the jury to infer from circumstantial 
evidence, that a deed not delivered at the time of its signa- 
ture, but deposited in the hands of a third person, was sub- 
sequently delivered by the grantor to the grantee. 

The declarations of a person under whom a party claims, 
while in possession and before the conveyance of his right, 
impeaching such right, are admissible against such party, 
because they give character to the possession, and because 
the statements of a grantor in such case bind the grantee as 
if made by himself. 

The statements of a party relative to an estate, and writ- 
ten statements in relation to it made by the administratrix 
to the Court of Probate, but in the absence of the adverse 
party, are not evidence against the latter. 

Evidence of the manner of carrying on a farm is admissi- 
ble as tending to show that it was carried on by the occu- 
pant under a claim of right as owner and not as a tenant. 
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Supreme Judicial Court of Massachusetts. Norfolk County. 


Cases decided at the sitting of the full court in Boston, June, 1858. 


COMMONWEALTH v. Tue City oF Roxspury AND TOWN OF 
West Roxsury. 


In a grant of land by government to a subject, a boundary on an arm of 
the sea will include no part of the shore below high-water mark, or 
other limit of riparian ownership, in the absence of express words or 
necessary implication. 

By an act creating a mill corporation, said corporation were authorized 
to build a dam “ so as effectually to ‘auahaiie 1a tide water and to form 
a reservoir or empty basin” of a portion of an arm of the sea. LHel:/, 
1. That this act conferred upon the corporation merely an easement 
or franchise of excluding the water, and that such exclusion by author- 
ity thereof, could not affect the Commonwealth's title to the soil thus 
laid bare. 2. If it made any grant, it was to the corporation who 
alone could set it up against the Commonwealth. 3. In an act which 
simply grants an easement, no reservation of the soil to the Common- 
wealth is necessary. 

Land was granted to the town of Roxbury by the colonial government 
in 1636. In 1823 an agreement was entered into between Roxbury 
and Boston, establishing boundaries. //e/d, that such act, however for- 
mal, could not be considered evidence of property in Roxbury to 
impair or affect the title of the Commonwealth. 

In an act establishing the boundaries between a city and town, the clause 
“ And the territory and jurisdiction on either side the said lines are 
confirmed to the city and town,” cannot be considered as a grant of 
the soil, but must be taken to refer to jurisdiction only. 

It seems, that acts creating municipal corporations with limited bounds, 
in the absence of an express grant of the land, must be held to pass 
jurisdiction and not soil. 


This was an information in the nature of a writ of in- 
trusion, filed by the Attorney-General in the name of the 
Commonwealth, alleging that the Commonwealth, under and 
by virtue of the charter of the Colony of Massachusetts 
Bay and the charter of the Province of Massachusetts Bay 
in New England, or one of them, was, on the 15th of Sep- 
tember, 1852, the owner in fee of all the land, channels and 
flats lying below the line of riparian proprietorship within 
the empty basin in the Back Bay, particularly described in 
the original information, and three amendments thereto, as 
specified in the case. It avers that the city of Roxbury, 
on said 15th of September, 1852, and on other divers days 
and times within twenty years, as well before as after, &c., 
did unlawfully enter and intrude upon said land, channels 
and flats, for the purpose of unlawfully holding the same 
ayainst the Commonwealth. 
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The defendants claimed to own said premises in fee-sim- 
ple, and relied upon an act of the General Court of the 
Colony of Massachusetts, passed May 25, 1636, in these 
words: “ Ordered that all the rest of the ground lying be- 
twixt Dorchester bounds and Boston bounds, shall belong to 
the town of Rocksbury, easterly of Charles River, (except the 
property of the aforesaid town, which they have purchased 
of particular persons,) Rocksbury not to extend above 
eight miles in length from the Meeting Houses.”’ 

The defendants contended that this was a grant in fee 
of all “the ground” described in it, and that the demanded 
premises were included in the description. This con- 
struction would make one of the boundaries of the 
granted premises to be the channel of the Back Day, an 
arm of the sea in which the tide ebbed and flowed. The 
plaintiff contended that if the Back Bay was to be taken 
as a boundary, that it must be at the line of high water, 
and not at the channel. In deciding this question the 
court held in substance as follows :— 

I. At the time of the settlement of the Colony of Massa- 
chusetts, and of the granting of its charters, the king, by 
the common law, held the sea-shores, as well as the land 
under the sea, publict juris, for the use and benefit of all 
the subjects, for all useful purposes, the principal of which 
were navigation and the fisheries. 

The effect of the charters granted by the king: was to 
transfer to the colonial government both the jus privatum 
and the jus publicum of the crown; the jus privatum, or 
title to the land, to be held in fee, parcelled out to cor- 
porations and individuals, to be held in fee, subject to the 
rules of the common law, as private property; and the jus 
publicum, or all those rights of the crown in the sea, sea- 
shore, bays and arms of the sea, where the tide ebbs 
and flows, in trust for public use of all those who should 
become inhabitants of said territory and subjects of said 
government. 

The colonial government stood in two relations to its 
subjects: first, as owners of the land, to be granted to 
settlers and purchasers, to be held in severalty in fee; and 
secondly, as incident to the powers of government, they 
held a prerogative right to the sea and sea-shores, in a 
fiduciary relation, for the public use. 

As a general rule, in all grants from the government to 
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the subject, the terms of the grant are to be taken most 
strongly against the grantee, and in favor of the grantor; 
reversing the common rule as between individuals. 

This rule applies a fortiori to a case where such grant 
by a government to individual proprietors is claimed to be 
not merely a conveyance of title to land, but also of a por- 
tion of that public domain which the government held ina 
fiduciary relation, for general and public use. It follows, 
therefore, that where a body like the colonial government 
holds two distinct powers, one for granting and distributing 
lands to parties entitled, for settlement in perpetuity, and 
of which power it is in the habitual and constant exer- 
cise, as one of the ordinary and prominent purposes of 
their establishment, and at the same time has a fiduciary 
interest and authority over the public domain, the grant, 
whilst it conveys the land embraced in it, will not be held 
to include any portion of such public right, unless it is in- 
cluded in its terms, by express words or necessary implica- 
tion. Allowing, therefore, that by the term, Charles River, 
was intended what is now known as the Back Bay, being a 
widening or enlargement of Charles River, in which the tide 
ebbs and flows; and as the law, as it then stood, carried the 
public right to high-water mark, it follows that the flats in 
question could not be included in or pass by the grant. 
And even if the colonial act in question had been passed 
after the ordinance of 1641, extending a qualified right of 
the soil of riparian owners to the extent of a hundred 
rods, and the grant had been bounded, in express terms, or 
by necessary intendment, on the sea, it could have carried 
the right of the grantee to one hundred rods only below 
the ordinary high-water line, and would not have included 
the flats in question, which are beyond one hundred rods. 

II. It was also contended by the defendants that the ex- 
clusion of the tide water from the empty basin by authority 
of the act of June 14, 1814, and subsequent acts of legis- 
lation, vested in the adjoining owners all the land thus 
made bare, or, at any rate, operated as an extinguishment 
of all rights of the Commonwealth. Said act created the 
Boston and Roxbury Mill Corporation, and authorized 
said corporation to build a dam “so as effectually to 
exclude the tide water, and to form a reservoir or empty 
basin in the space between said dam and Boston Neck,” 
which space included the flats in question. 
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Held—1. That the act of 1814 simply confers on the 
corporation thereby created, an authority, a privilege or 
franchise to exclude the tide waters from the empty basin, 
and to use it as a receiving basin, for the purpose of mill 
power. There are no words of grant of soil, the act con- 
ferring merely an easement, and not a title. 

2. If it made any grant, it was to the corporation, and 
not to riparian proprictors, or any other party. No other 
party can set it up to defeat or extinguish the right of the 
Commonwealth. 

3. No reservation or exception of the right of the Com- 
monwealth to the soil was necessary, because the soil was 
not granted, but remained as if no such grant had been 
made. 

III. The defendants contended that because the flats in 
question are described to be within the limits of Roxbury, 
they were, by virtue of the original settlement of the town, 
and the act of 1636, necessarily the property of the town. 

Held—That even if a formal act of incorporation could 
be shown, it would not, without an express grant of the 
lands within it, effect a transfer of the public lands. Such 
and act, with limited bounds, would pass municipal juris- 
diction, but not soil. 

IV. It was further contended, in two or three different 
forms, that the agreement of Boston and Roxbury in 1823, 
an the statute of 1836 affirming it, were evidence bearing 
upon the question of property. 

Held—That Roxbury and Boston could, by no acts of 
theirs, however formal, impair or affect the rights of the 
Commonwealth, and the statute of 1836, chap. 37, does 
nothing more than establish the lines as they have been 
mutually agreed on, as the boundary lines between said city 
and town. 

The chief argument drawn from this statute was upon 
the word “territory” in the last clause, which is as follows: 
“ And the territory and jurisdiction on either side of the 
said lines, as hereby established, are accordingly confirmed 
to the said city and town respectively.” 

Held—That this clause affects jurisdiction only. It cre- 
ates no new title, it confers no new rights, it gives the au- 
thoritative effect of law to a line before uncertain. The 
term “territory” was properly used; it fixes the civil and 
political rights of all those who may build houses and be- 
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come inhabitants on the one or the other side of this line. 
It has no bearing upon the question of property. Judg- 
ment for the Commonwealth. 
S. Bartlett and T. B. Hall, for the Commonwealth. 
Rt. Fletcher, J. Giles and W. Gaston, for the city of 
Roxbury and town of West Roxbury. : 


In re Moore R. FLETCHER. 


Under st. 1857, ch. 141, a poor debtor has no appeal from the decision of 
the magistrate disallowing the oath on the ground of property, although 
he has also been convicted on charges of fraud. 

Such allegations present a distinct issue, and do not supersede the inquiry 
as to property. 

This was a petition for a writ of habeas corpus. It ap- 
peared that the petitioner was arrested on the 23d of 
February, 1858, upon an execution in favor of David W. 
Bowdoin, for about $8000, and not wishing to take the 
oath, entered into a recognizance, under the law of 1857, 
for his surrender in ninety days for examination. 

In March following, the petitioner applied to the Hon. 
William J. Hubbard, a Master in Chancery, for an examina- 
tion, and to take the poor debtor’s oath; and at a subse- 
quent hearing, charges of fraud were filed by the creditor. 
The magistrate refused the debtor the oath, without refer- 
ence to the charges of fraud, and also convicted him of the 
charges of fraud, and sentenced him accordingly; and from 
the judgment the petitioner appealed, and recognized 
under the 10th section of the act of 1857, in the usual 
manner, to prosecute his appeal; and, also, to abide the 
judgment of the court above. 

After this decision, the officer again took the petitioner 
upon the execution, and this petition was filed. 

Saaw, C. J.—This is an application for relief from an 
alleged illegal imprisonment, and is entitled to an early 
hearing and prompt decision. 

After advising with my associates, Metcalf and Bigelow, 
JJ., we are all of opinion that the prisoner is not entitled 
to be discharged. 

The proceedings upon the allegations of fraud are dis- 
tinct and additional to the ordinary proceedings for the 
benefit of the act. 
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The ordinary and usual inquiry is, upon such examina- 
tion, whether the party has property. If he has, the oath 
is refused, and from this decision of the magistrate there 
is no appeal. 

If there are allegations of fraud, then these are distinct 
and separate issues, and from the decision of the magis- 
trate upon them there is a right of appeal both by the 
creditor and debtor. 

It is said that after allegations of fraud are filed, the 
proceedings are thereupon a regular inquiry upon the alle- 
gations of fraud, and that the appeal carries the whole 
question up. 

The court thinks otherwise, and that the inquiry upon 
the allegations of fraud is distinct, and that although the 
poor debtor is entitled to appeal upon a conviction of 
fraud, he is not entitled to appeal from the decision of the 
magistrate, disallowing the oath upon the ground of 
property. 

Petition dismissed. 

D. E. Ware, for petitioner. 

H. C. Hutchins, for respondent. 





ERRATA. 


On page 31, for the report of the case of Wass v. Bart- 

leit, read as follows :— 
In re A. Wass, JR. 
Arrest on mesne process—Refusal of oath—Bail bond. 

A defendant who has been arrested on mesne process, 
and taken before a magistrate and refused the poor 
debtor’s oath, and therefore committed to jail, under the 
provisions of St. 1857, c. 141, § 21, is entitled to give a 
bail bond according to law under § 22 of the same act. 

Hi. C. Hutchins and A. S. Wheeler, for petitioner. 

B. Dean, for respondent. 


On page 232, in the case of the Atlantic Bank v. Mer- 
chants’ Bank, for the words “ cashier of the Atlantic Bank,” 
read teller of the Atlantic Bank. 
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New York Court of Appeals, June Term, 1858. 


Seta Grosvenor v. THe ATLantic Fire Insurance Com- 
PANY OF BROOKLYN. 


The owner of dwelling houses under mortgage insured the same in his 
own name, “loss, if any, payable to the mortgagee.” One of the con- 
citions of the policy was that “in case of any transfer or termination 
of the interest of the assured in the property insured, or in the policy, 
either by sale or otherwise, without the consent of the company, the 
policy should thenceforth be void and of no effect.” Before the fire, 
the assured conveyed his interest in the premises without consent of the 
company. eld, that the policy was void in the hands of the mort- 


gagee. 
The cases of Trader’s Ins. Co. v. Robert, 9 Wend. 404, and Tillou v. 


Kingston Mut. Ins. Co., 1 Selden, 405, overruled. 


On appeal from a judgment of the Superior Court of 
the City of New York. 

_ The action was brought to recover the amount of poli- 
cies of insurance on three houses in Brooklyn, owned at 
the time of insurance by Eugene W. McCarty. 

The plaintiff was the mortgagee, and the insurance was 
effected for his benefit in the form prescribed by the com- 
pany. The language of the policies was that the “said 
company did insure Eugene W. McCarty against loss or 
damage by fire—loss, if any, payable to Seth Grosvenor, 
mortgagee.” One of the conditions of the policy was that 
“in case of any transfer or termination of the interest of 
the assured in the property insured, or in the policy, either 
by sale or otherwise, without the consent of the company, 
the policy should thenceforth be void and of no effect.” 
Before the fire McCarty made a conveyance of his interest 
in the premises to a third person without consent of the 
company. The jury found a verdict for the plaintiff below, 
and the Superior Court at General Term affirmed the 
judgment rendered on such verdict. The Court of Ap- 
peals have reversed this judgment. The opinion of the 
court was delivered by Judge Harris, and is as follows :— 

Harris, J.—The contract of insurance is a contract of 
indemnity. To sustain an action upon such a contract, it 
must appear that the party insured has sustained a loss. 
This involves the necessity of an insurable interest at the 
time of the alleged loss; without such interest the party 
insured cannot be damnified. 
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In this case the contract was between the defendants and 
McCarty. The agreement was to insure “Eugene W. 
McCarty against loss or damage by fire to the amount of 
$7000, on his three story brick dwelling house.” But 
after the contract was made, and before the alleged loss, 
McCarty had sold and conveyed the property insured. At 
the time of the fire he had no insurable interest; of course 
he has no claim for indemnity. No action, therefore, could 
be maintained upon the policy of McCarty. 

But at the time the insurance was effected, the plaintiff 
in this action, Grosvenor, was the holder of a mortgage 
upon the premises insured. As such mortgagee he, too, 
had an insurable interest. The extent of that interest was 
the amount of his debt. To that extent he might have 
contracted with the defendants to indemnify him against 
loss by fire. The payment of his debt would as completely 
terminate the contract to insure, as would the alienation of 
the property when the contract is made with the owners. 

The important inquiry in this case is, To which of these 
classes does the contract in question belong? The action 
is brought by the plaintiff as mortgagee; the contract was 
made with McCarty. the mortgagor. But the policy pro- 
vides that, in case of loss, such loss should be payable to 
the plaintiff. What is the legal effect of this provision? 
Without it, the plaintiff could have had no claim against 
the defendants for indemnity. Is this provision to be 
regarded as an appointment of the plaintiff to receive any 
money which might become due from the insurers, by 
reason of any loss sustained by the mortgagor—or has 
it the effect to render the policy, which would otherwise 
be a contract to indemnify the mortgagor against loss, a 
contract to indemnify the mortgagee? <A determination 
of this question will also determine the rights of the 
parties to the action. 

Were it not for one or two decisions in this State bear- 
ing upon the question, I should have little difficulty in pro- 
nouncing in favor of the former of these propositions. It 
seems to me to be very clear that it was the intention of 
all the parties that the interest of the mortgagor, and not 
that of the mortgagee, should be insured. It is stated in 
the policy that the property insured is the property of 
McCarty, and that he is the person insured. MeCarty paid 
the premium—he made the contract. [is interest as 
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owner, and not that of the plaintiff as mortgagee, was 
the subject of the insurance. The plaintiff was merely the 
appointee of the party insured to receive the money which 
might become due him from the insurers upon the contract. 
The provision in the policy in this respect had no more 
effect upon the contract itself than it would if it had been 
provided that the loss for which the insurers should become 
liable should be deposited in a specified bank to the credit 
of the party insured. 

Suppose that the plaintiff, although described in the 
policy as a mortgagee, had in fact held no mortgage ; could 
it be pretended that the defendants might have avoided the 
policy on the ground that the plaintiff had no insurable 
interest? Or, suppose again, that after the contract had 
been made, the mortgage had been paid; could it be claimed 
that the contract to insure had also ceased? I presume 
none will deny that, in either case, the contract would 
have continued in force for the benefit of the owner of the 
property insured. If so, it must have been because the 
interest of the mortgagor, and not that of the mortgagee, 
was the thing insured. I agree with the court below, that 
“there is nothing in the language of the policy on which 
the court can adjudge that, in legal effect, it is a contract 
insuring the interest of the mortgagee, as such, except in 
the provision which declares that the loss, if any, which 
occurs under the contract insuring the mortgagor’s in- 
terest, shall be payable to the mortgagee. That provision 
merely designates a person to whom such loss is to be 
paid, and shows that he is a person who may have an 
interest in its being so paid.” 

The undertaking to pay the plaintiff was an undertaking 
collateral to and dependent upon the principal undertaking 
to insure the mortgagor. The effect of it was, that the 
defendants agreed that whenever any money should become 
due to the mortgagor upon the contract of insurance, they 
would, instead of paying it to the mortgagor himself, pay 
it to the plaintiff. The mortgagor must sustain a loss for 
which the insurers were liable before the party appointed 
to receive the money would have a right to claim it. It is 
the damage sustained by the party insured, and not by 
the party appointed to receive payment, that is recoverable 
from the insurers. See Macomber v. The Cambridge 
Mutual Fire Insurance Company, 8 Cushing, 133. The in- 
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surance being upon the interest of the mortgagor, and he 
having parted with that interest before the fire, no loss was 
sustained by him, and, of course, none was recoverable by 
his assignee or appointee. The right of such a party 
being wholly derivative, cannot exceed the right of the 
party under whom he claims. See also Carpenter v. 
The Providence Washington Insurance Company, 16 Peters, 
495. Foster v. the Equitable Fire Insurance Company, 2 
Gray, 216. 

I agree with the learned judges who delivered opinions 
upon the decision of this case in the court below, that there 
is no just ground for discrimination between this case and 
that of an assignment of the policy to a mortgagee, to be 
held by him as collateral security for his debt, with the 
consent of the insurer. In either case the insurance is 
upon the interest of the mortgagor. The terms and con- 
ditions upon which indemnity may be claimed are agreed 
upon, and then the original parties further agree that when, 
by the terms and conditions of the policy, the insurers 
shall become liable by reason of a loss sustained by the 
party insured, the money shall be paid, not to the party 
who has sustained the loss, but to his appointee or assignee 
for his benefit. Such an appointment or assignment ought 
not to be construed so as to vary, in any respect, the 
liabilities of the insurers upon their original contract. It 
is certainly true, as was said by Mr. Justice Woodruff, that 
“when applied to other agreements for the payment of 
money, an assignment does no more tlian direct to whom 
it shall be paid when it shall become due.” 

The case of The Traders’ Insurance Company v. 
Robert, 9 Wend. 404, was, in my judgment, erroneously 
decided; and, unless by subsequent recognition or acquies- 
cence it has become so securely embedded in the law of this 
State that it may not be disturbed, it ought not to be fol- 
lowed. It was a condition of the policy in that case, that 
it should cease if the assured should effeet a further in- 
surance upon the property, and should omit to give notice 
of such further insurance within a reasonable time. The 
policy in question was assigned to a mortgagee, with the 
consent of the insurers. After this assignment the party 
insured effected a further insurance with another company, 
and neglected to give the requisite notice. It was held, 
that the action being brought by the assignee of the policy, 
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though in the name of his assignor, no act of the latter, 
after the assignment, could be allowed to prejudice the 
rights of the former. The argument by which this result 
was reached seems to me to have been singularly illogical 
and inconclusive. Indeed, it depends entirely upon the 
misapplication of a very familiar principle. “Had the 
nominal plaintiff executed a release to the insurance com- 
pany,” say the court, “it would have no effect upon the 
rights of the assignee; and if he could not directly dis- 
charge the right of action which he had assigned, surely 
he cannot do it indirectly. The fact, therefore, of his 
having effected a subsequent insurance upon the same prem- 
ises, can have no influence upon the rights of the real 
plaintiff in this suit.” It is quite obvious, I think, that the 
learned judge who delivered the opinion entirely failed to 
discriminate between acts done for the purpose of dis- 
charging the liability of the insurers upon their contract, 
and acts which, by the terms of the contract, were neces- 
sary in order to continue such liability. All will agree in 
the soundness of the premises upon which the argument is 
founded. It is true that the assignor of a right in action 
cannot indirectly, any more than he can directly, do any- 
thing which will discharge the liability of the contracting 
party to his assignee. But it is equally true, that when such 
liability is by the terms of the contract made to depend 
upon the performance of an act by the assignor, an assign- 
ment of the contract will not operate to dispense with the 
performance of the act as a condition of liability. It had 
been stipulated between the contracting parties, that if the 
assured should effect a further insurance, and should omit 
to give notice to the insurers of such further insurance, 
the whole contract should be at end. This was the condi- 
tion upon which the insurers were to continue liable. It 
was no less a condition after the assignment, than before. 
The assignee took the contract with knowledge that it 
might be avoided by a failure to perform this condition. 
The inference of the court, therefore, that, because the 
assignor of a right in action cannot directly or indirectly 
release such right of action to the prejudice of his as- 
signee, the fact that subsequent to the assignment of the 
policy the assignee effected a further assurance without 
giving notice as required by the policy would have no 
influence upon the rights of the assignee, is not justified. 
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Again, it is said by the court, in The Traders’ Insurance 
Company v. fobert, that “after the assignment of the 
policy to Bolton, the mortgagee, Robert, in whose name it 
was originally taken, had no interest in it, and that the 
rights of the parties were the same as if the policy had 
been given to Bolton.” This, too, is an obvious error. 
Robert was as much interested in the policy after he had 
assigned it to his creditor, as before. The money for 
which the insurers might become liable was to be applied 
to his use. The only effect of the assignment was to make 
a specific appropriation of the money beforehand to the 
payment of a specific debt. The insurance was for the 
benefit of the owner of the property by whom it was ob- 
tained, but it was convenient for him, as in the case now 
in hand, to appoint the particular creditor who should 
receive the money in case of a loss. The real interest of 
the party insured remained unchanged. 

From the judgment of the Supreme Court in The Tra- 
ders’ Insurance Company v. Robert, there was no appeal. 
The decision was suffered to become the law of the case. 
There stood upon the records of the court an absolute, 
unimpeachable, and irrecoverable judgment in favor of 
Robert against the Insurance Company. The legal title 
to the judgment was in Robert. A contingent, equita- 
ble interest was vested in Bolton, the assignee of the 
policy. That interest was extinguished by the payment of 
the debt, to secure which it had been assigned. Thus the 
entire equitable as well as legal right to the judgment 
became invested in Robert, the plaintift Under these cir- 
cumstances, the Supreme Court, as though aware of the 
injustice which its decision was likely to work out, made 
an order, upon motion of the defendants in the judgment, 
staying all further proceedings thereon, thus practically 
reversing their own judgment in the case. This order was 
reversed by the Court for the Correction of Errors; and, 
in my judgment, very properly. The decision was put upon 
the ground that, as a valid judgment had been obtained 
upon the policy, the payment by Robert of the debt to 
Bolton, for the security of which the policy had been as- 
signed, “had no other effect than to bring back to him that 
interest in the policy which he had assigned, and, of course, 
the interest also in the judgment which had been obtained 
upon the policy.” See Robert v. The Traders’ Insurance 
Company, 17 Wend. 631. 
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Were the question left here, I should have little hesita- 
tion in saying that the judgment of this court ought not to 
be controlled by the decision in The Traders’ Insurance 
Company v. Robert. But the same question was before 
this court in Tillou v. The Kingston Mutual Insurance 
Company, Seld. 405, and was disposed of in a similar 
way. In that case the insurance had been effected 
by three partners, and the policy had been assigned to a 
mortgagee of the premises to secure his debt. Afterwards 
one of the partners sold out and released to his co-partners 
his interest in the property insured. A loss having oc- 
curred, an action was brought upon the policy in the name 
of all three of the partners. The action was defended on 
the ground that the policy had been rendered void by the 
alienation. The Supreme Court held that the transfer of 
the interest of one partner to his co-partners was not such 
an alienation of the property as would avoid the policy. 
Judgment was accordingly rendered against the company 
for the full amount of the loss. The case being brought 
into this court, upon appeal, it was held, here, upon the 
authority of Murdock v. The Chenango County Mutual In- 
surance Company, 2 Comstock, 210, that the plaintiffs could 
not recover for their own benefit, on the ground that one 
of the plaintiffs had no interest in the action. 

The question now before the court was decided entirely 
upon the authority of Robert v. The Traders’ Insurance 
Company, and, I think I may be allowed to add, without 
much consideration. The learned judge who pronounced 
the opinion of the court, though he had been the success- 
ful counsel in the case of Robert v. The Traders’ In- 
surance Company, evidently misapprehended the value of 
that case as an authority. For he says, after stating 
the point decided by the Supreme Court, that “the case 
afterwards came, in a different form, before the Court for 
the Correction of Errors, and that court recognized, ap- 
proved, and substantially affirmed the judgment.” In this 
I think he was mistaken. I have already noticed the cir- 
cumstances under which the case came before the Court of 
Errors, and shown that the question now under considera- 
tion had already passed beyond the reach of that court. 
Had it not been so, the report of the case furnished strong 
ground for the belief that the result would have been dif- 


ferent. 
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The learned judge, further to sustain the authority of 
Robert v. The Traders’ Insurance Company, and to show 
that the question ought to be regarded as closed against 
further consideration, proceeded to say, that the case 
had been already twice noticed by this court, and each 
time with approbation. In support of this statement, 
he refers to Conover v. The Mutual Insurance Company 
of Albany, Comstock 290, and Murdoch v. The Che- 
nango County Mutual Insurance Company, above cited. 
In the former of these cases, Judge 8. A. Johnson, in de- 
livering the opinion of the court, says: “We are not called 
upon to decide whether the absolute alienation by Conover, 
after the assignment of the policy, is a good defence. The 
point was not raised on the trial. But, if it were, I do 
not see how the assignee could be affected by it.” He 
then cites The Traders’ Insurance Company v. Robert, 9 
Wend. 404. Such a notice of an authority, it seems to 
me, can add but little to its judicial efficacy. In the other 
case the approbation is still more faint. Indeed, I con- 
strue it into positive disapprobation; Judge Cady, who 
alone alluded to this authority, says: “It may well be 
doubted whether the court in that case did not go too far 
in order to protect the assignee.” 

Thus the question stands upon authority. Tullow v. 
The Kingston Mutual Insurance Company contains the 
only adjudication upon the point in this court. Of that 
case it is not too much to say, that it was decided without 
much examination, the court relying chiefly upon the 
authority of Robert v. The Traders’ Insurance Company. 
The value of that case, as a precedent, was, as I have at- 
tempted to show, entirely over-estimated. Believing, as | 
do, that it was decided upon mistaken views of the law 
applicable to the question involved, and that the decision 
of the Supreme Court never had the sanction of the Court 
for the span of Errors, and that the case in this 
court was determined upon a misapprehension of what had 
before been adjudicated, I regard the question as yet open 
for the consideration of this court. 

Upon the merits of the question I have already suf- 
ficiently expressed the convictions of my own judgment. 
The defendants contracted with McCarty, and not the plain- 
tiff. They agreed, upon the performance of certain condi- 
tions, to pay for him to the plaintiff certain money. Some 
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of these conditions were positive in their character; others 
negative. Certain things were to be done by the assured, 
and other things were not to be done. If all these condi- 
tions were performed, then, if a loss occurred, the defend- 
ants agreed to indemnify him against that loss to the extent 
specified in the policy, and he appointed the plaintiff his 
creditor, to receive from the defendants the amount for 
which they were contingently liable. The terms of the 
contract have never been waived, relaxed or modified. The 
defendants have shown an express violation of one or more 
of the conditions upon which their liability was to depend. 
And yet, it has been adjudged, although it is evident that 
it has been done with reluctance, and against the better 
judgment of the court making the decision, that the proof 
of these violations constituted no defence to the action. 
The judgment should be reversed and a new trial granted, 
with costs to abide the event. 
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NOTICES OF NEW PUBLICATIONS. 





A Digest or Cases determined in the Superior Court of Judicature of 
New rae, and reported in New Hampshire Reports, Vols. XIII., 
XIV., XV., XIX., and Foster’s Reports, I.-XI. By Georce Bett. 
Concord: G. Parker Lyon. 1858. pp. 637. 


This work is a supplement to that of Judge Gilchrist, and is formed, 
as far as possible, upon the same model. The arrangement is such that 
each point is made to furnish a separate paragraph, and each paragraph 
is numbered, besides being placed under the appropriate head. This 
mode seems to us a very convenient one for reference, and it takes away 
all excuse for repetitions, which always injure the symmetry of such a 
work. Mr. Bell’s points are well stated and well arranged ; we suppose 
that most of them are taken from the marginal notes of the reports, to 
which the book is a ready and useful guide. 


COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES ; 
with a Preliminary Review of the Constitutional History of the Colo- 
nies and States before the adoption of the Constitution. By Josrern 
Story, LL.D. Third Edition. Boston: Little, Brown & Co. 1858. 
2 vols. ; pp. 735, 702. 


No doubt Judge Story’s book, first published in 1833, is still the stan- 
dard treatise on the Constitution of the United States, and yet how few 
lawyers have read it from end toend! It is elaborate, to be sure, not to 
say prolix, yet there is a vast deal of that information which every one 
ought to know, and pretends to know, which cannot be so readily found 
elsewhere, and which it will do most of us no harm to be a little more 
familiar with. 

The preparation of the present edition is one of the many works 
of this kind undertaken, and always with learning and ability, by Mr. 
Bennett. The editor has added digests of all the decisions of the 
Supreme Court of the United States since the second edition, and many 
useful comments and references. The only omission in the design is that 
of a table of cases, an aid now almost indispensable to lawyers. 
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Brinery AnD Corruption. — The Law Times of July 24 does not 
seem to think very highly of the practical working of the recent act of 
Parliament aimed at electoral corruption, and which is flatteringly alluded 
to as “ that absurd production, the Corrupt Practices at Elections Act.” 
The writer also records his protest against “ make-believe laws professing 
todo what they were not designed to do,” and doubts the possibility, and still 
more the expediency, of putting down “ election expenses” by law. The 
recent case of Cooper v. Slade presented the question whether, under the 
provisions of that act, the payment of travelling expenses of voters at an 
election was or was not illegal, and after the case had been through all the 
courts, up to the House of Lords, it was there decided on a side issue, leaving 
the main question to be afterwards settled by an act of interpretation, which 
the 7imes appears to think might have been done before the defendant had 
been victimized by legislative blunders. By a proposed amendment, the 
payment of travelling expenses is now to be partially legalized —the can- 
didate being allowed to provide conveyance for any voter, but not to give 
him any money to enable him to provide himself therewith. Consequently 
the candidate must pay the cabman, lest the independent voter should 
change his mind after receiving the shilling, and decide to walk to the 
polls; in which case, the coin of the realm, being still in his pocket, might 
possibly affect his vote when he arrived. In commenting upon this 
amendment the writer takes up the subject of cabs, and makes the aston- 
ishing anouncement that “ every metropolitan election is carried by force 
of a and the candidate who hires the greatest number wins. Mr. Ayrton 
won his election mainly by lavish expenditure in cab hire.” 

This reveals a state of things of which we were not aware. If a Lon- 

don election is merely a question of cabs, and the candidate who hires the 
greatest number wins, it would seem that the ceremony of calling for a 
poll might be dispensed with, and the show of hands changed into a show 
of cabs, by which the election would be easily decided. The celebrated 
cab-strike, while it lasted, must have brought things to a dead lock, and 
it is to be hoped that some legislative provision has been made against its 
recurrence. The proposed method of deciding an election by counting 
cabs, reminds us of an anecdote of a decision given by a justice of some 
small court in a knotty case, somewhat as follows : — 
—,J. (Sotto voce.) Three witnesses for the plaintiff — and— let’s see — 
four, five, six for the defendant. (A/oud.) On consideration of the whole 
case, the court is decidedly of the opinion that there must be judgment 
for the defendant. 
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Tae Ricgut oF New Trav rm Criminat Cases.— A bill has re- 
cently been brought into the English Parliament to secure the right of 
new trial in criminal cases, which, strange as it appears to us, does not 
exist in that country, and, from present appearances, will not exist before 
the close of the present session, although eventually there can be little 
doubt of the passage of the bill. The only material question is as to 
the expediency of allowing the Crown the privilege of applying for a 
new trial in case of a wrong acquittal, as well as the prisoner if convicted. 
On this point there is a good deal of controversy. The argument in its 
favor is, that the prejudices of the English jury in favor of any one who 
seems in any way to be persecuted by the sovereign power would be an 
effectual safeguard against any abuse of the privilege on the part of the 
Crown officers. The bill is brought in by Mr. McMahon. 


PALMER THE MurpEreR.— The Prince of Wales Assurance Com- 
pany has, after long effort, got an order from the Master of the Rolls for 
the delivery up and cancelling of the policy of assurance obtained by 
William Palmer, the murderer, upon the life of his brother Walter, for 
£13,000. An attempt was made by his solicitor to establish the validity of 
this policy against the company, and apply its proceeds, first, to the dis- 
charge of Walter Palmer’s debts, and the balance for the benefit of his 
widow. The widow, however, has, from the outset, refused to take any 
part in the proceedings. 


The bill for repealing the law that prohibited a marriage with a de- 
ceased wife’s sister, which passed the House of Commons by a large ma- 
jority, has been rejected by the Lords. ‘The law still remains as laid down 
by a brilliant student — “ A man cannot marry his widow’s sister.” 


INSANITY v. INSOLVENCY. — Two actions for breach of promise of 
marriage, brought by the lady, have recently been tried in England. In 
one case, it appeared that the gentleman was insane ; in the other, that he 
was insolvent. The jury estimated the value of an insane husband to be 
£500, but refused to give a farthing for the loss of an insolvent one. Sen- 
sible decision that last. 


Supreme Court or New Hampsnire. — We give our readers in 
this number, notes of a large portion of the decisions by the above court, 
at its last circuit. The circuit closed on the 6th of August, and, on the 
a received reports of the whole. The rest will appear in a future 
number. 


Erratum. — Jn re A. Wass, Jr. By some unaccountable mistake, 
this case was reported under the name of Wass v. Bartlett, on p. 31, and 
the point therein decided was entirely misstated. The correct report 
appears in this number. 
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|\Commenceme’t 


\of Proceedings. Name of Judge. 


Name of Insolvent. | Residence. 





ar 1858. 


Beck, Gideon 
Bowman, Francis 
Brackett, Azariah 
Brightman, Francis D. 
Brown, Varley, Jr. 
Brown, Adolphus F. 
Butler, Josiah R. 
Butts, George 

Davies, Phili 

Dean, Isaac 5. 

Dearth, Wm. B. 
Eaton, Newbury J. 
Eustis, Wm. Tracy 
Foskit, Alvah H, 
Gale, — 
Greenhalgh, James (1) 
Harrington, Samuel P. 
Howard, Daniel T. (1) 
Howe, Nathan 
Jordan, Wm. L. 
Keppner, L. Aug. 
King, Dexter 8. 
Mason, Orion 

Vierce, Horatio L. 
Sears, Nathan 

Spitz, Julius 

Stevens, Daniel J. 
Wallace, Moses V. 
Wethern, Geo. M. 


|Dorchester, 
iCambridge, 
| Lowell, 
(Fall River, 
|Fall River, 
|Douglas, 
|Melrose, 
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‘Wm. A. Richardson. 

|Wm. A. Richardson. 

/Edmund H. Bennett. 

|Edmund H. Bennett. 

|Henry Chapin. 

|Wm. A. Richardson. 

‘Isaac Ames, 

|Win. A. Richardson. 

Isaac Ames. 

Henry Chapin. 

|Henry Chapin. 

‘Isaac Ames, 

Henry Chapin. 
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(Henry Chapin. 

Henry Chapin. 

Henry Chapin. 

Isaac Ames. 

Geo. F. Choate. 

Isaac Ames. 

George White. 

Edmund H. Bennett. 

Charles Mattoon. 

Isaac Ames. 

Isaac Ames. 

Geo. F. Choate. 

Isaac Ames. 








(1) Greenhalgh & Howard. 





